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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 

The decisions published are numbered serially, in the order in 


which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is umnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 


by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


Til 
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In re BREUNINGER Dairies. AMA Docket No. M 4-6. In re BALD- 
WIN-FRANKFORD DAIRIES, INC. AMA Docket No. M 4-7. De- 
cided May 18, 1967. 


Denial of interim relief 


Where irreparable injury not established, application fer interim relief is 
denied. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 
These are proceedings under section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by petitions filed 
May 38, 1967, attacking the validity of an amendment to Order 


No. 4, issued pursuant to the act and regulating the handling of 
milk in the Delaware Valley marketing area. Petitioners challenge 


an amendment to the order effective May 1, 1967 (32 F.R. 6606), 


which removed the seasonal pricing factor from the order and 
increased by 20 cents per hundredweight the annual level of Class 
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I minimum prices to producers under the order. Petitioners con- 
tend, in part, that the issuance of the contested amendment was 
violative of sections 8c (11)(A) and (C) of the act (7 U.S.C. 
608c (11) (A) and (C)) and a denial of procedural due process 
of law. 


On May 3, 1967, each petitioner also filed a document entitled 
“Application for Interim Relief” wherein they requested that 
“the Secretary immediately rescind proposed amendments from 
Order No. 4 until such time as a hearing is held in the Delaware 
Valley Region to consider the appropriateness of Class I price 
increases and their effective dates.” But see section 900.70 of the 
rules of practice (7 CFR 900.70).! Petitioners claim that they 
will suffer irreparable injury absent the requested relief. Re- 
spondent filed answers to the petitions and applications May 16, 
1967. 


At the outset, it should be stated that even if we found herein 
that petitioners had established the claimed irreparable injury 
absent interim relief, we have serious doubts whether the appli- 
cations would be granted in view of the possibility of adverse 
effects of a serious nature upon the producer and public interests. 
See, e.g., In re Mills Dairy Products, et al., 19 A.D. 1 (1960); 
In re Association of Ice Cream Manufacturers of New York State 
(Southern Regional Group) and Others, 15 A.D. 1191 (1956) ; 
In re Crescent Creamery Co., 11 A.D. 693 (1952). Cf. Yakus v. 
United States, 321 U.S. 414, 440-44 (1944); Virginian Railway 
Co. v. System Federation, 300 U.S. 515, 552 (1937); Bay Petro- 
leum Corporation v. Corporation Commission of Kansas, 36 F. 
Supp. 66 (D. Kan. 1940). But, petitioners have not made such a 
showing. 


Petitioners state in their applications that they will suffer ir- 
reparable injury, in part, because they cannot absorb the price 
increase for Class I milk contained in the contested amendment 
and will experience an adverse effect at the resale level if they 
raise resale milk prices to consumers to recover the increased 
cost of the raw product. These contentions are not supported by 
facts as required by section 900.70 (b) of the rules of practice. 
Broad general assertions and mere speculation and surmise will 
not substitute therefor. Further, the disputed amendment only 
deals with minimum prices payable to producers under the order 

1. This section of the rules of practice provides for interim relief pending a decision on 


the merits in this quasi-judicial proceeding. We shall consider the applications filed herein 
as within section 900.70. 
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and does not regulate resale prices. Petitioners have not demon- 
strated that their competitors in the sale of milk are not also 
affected by the price increase and will not raise their resale prices 
to consumers. In the absence of a showing of irreparable injury, 
interim relief is not an appropriate remedy. See, e.g., Jn re 
Beatrice Foods Co. et al., 138 A.D. 769 (1954) ; In re Babcock Dairy 
Co. et al., 8 A.D. 7 (1949) ; In re Orrville Milk Condensing Co., 6 
A.D. 752 (1947) .? 


Accordingly, petitioners’ requests for interim relief are denied 
and the applications are dismissed. 


COURT DECISION 


DONALD UELMAN and PURE MILK PRODUCTS COOPERATIVE v. OR- 
VILLE FREEMAN, Secretary of Agriculture. Decided May 19, 
1967. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 


JOHN W. REYNOLDS, Judge 


OPINION AND ORDER 


This action was brought by a cooperative association of pro- 
ducers and a producer, Donald Uelman, who is a vice-president 
of said cooperative, to enjoin the Secretary of Agriculture from 
applying § 1039.54 of the Milwaukee Milk Marketing Order (7 
C.F.R. 1039.54). The effect of plaintiffs’ action would be to 
render ineffective the supply-demand adjustment factor of minus 
24 cents in the Class I price computation of the Milwaukee Milk 
Order and thus increase said Class I price by 24 cents. 


Defendant filed an answer to the complaint and also a motion 
to dismiss the action. An oral argument was had before the 
Court, at which plaintiffs appeared by their attorney, George St. 
Peter, and defendant by James B. Brennan, United States Attor- 
ney, through John C. Chernauskas, attorney, United States De- 
partment of Agriculture. 


2. Nor have petitioners convinced us that there is a reasonable certainty that they will 
succeed on the merits in these controversies, an additional necessary element for the re- 
quested relief. See, e.g., In re Vaughn-Griffin Packing Company, 26 A.D. 105 (1967) and 
cases cited therein. 
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Plaintiffs contend that § 1039.54 of the Milwaukee Milk Order 
is invalid in that it allows the Secretary of Agriculture to deter- 
mine, without a hearing, a price factor required in the computa- 
tion of the Class I price which is equivalent to a similar factor 
contained in the Order and which is no longer available. Plain- 
tiffs contend that §§ 608c(3), (4), and (18) of the Act require a 
public hearing to be held before a determination of an equivalent 
price factor can be made. Plaintiffs allege that if the Secretary 
had not replaced the price factor involved here with an equivalent, 
the Milwaukee Class I price would have increased by 24 cents per 
hundredweight of milk. Plaintiffs allege that the Secretary’s ac- 
tion in replacing the price factor and preventing them from 
receiving the increased price is causing them irreparable damage. 


Defendant contends that plaintiffs’ complaint should be dis- 
missed on the ground that plaintiffs, as producers, are not regu- 
lated by the Marketing Order and thus lack standing to contest 
a provision in the Marketing Order regulation. Defendant further 
contends that the complaint should be dismissed on the merits 
because the Secretary’s determination of an equivalent price fact- 
or, without a hearing, is authorized by the Act and required by 
the Marketing Order. Defendant asserts that: 


1. Section 608¢(18) of the Act sets forth the basic criteria 
which the Secretary must apply in establishing the level of Class 
prices, and in establishing or changing such level of price the Sec- 
retary must do so on the basis of evidence received at a public 
hearing; 


2. That § 608c(5) (A) of the Act states that the Secretary may 
fix, or provide a method for fixing, Class prices and that § 1039.54 
of the Order, which requires the Secretary to determine an equi- 
valent price factor, is an inherent and necessary method to main- 
tain the Class I price level established under § 608c(18) of the 
Act; and 


3. That in any event § 608c(7) (D) of the Act authorizes pro- 
visions in the Order which are incidental and necessary to effectu- 
ate the terms and conditions of the Order and that a determination 
of such as involved here is necessary so that the Order, i.e., the 
Class I price level, may continue to operate when a factor neces- 
sary to the Class I price computation is not available. 
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BACKGROUND 


Plaintiff, Pure Milk Products Cooperative, is an association of 
producers, and the milk of certain of the cooperative’s members 
is sold to handlers regulated by the Milwaukee Milk Marketing 
Order. Plaintiff, Donald Uelman, is a producer who is a vice- 
president of the cooperative. Neither Uelman, the cooperative, 
nor any of the cooperative’s members are regulated by the Mil- 
waukee Marketing Order. 


Milk Marketing Order No. 39 (7 C.F.R. 1039), which regulates 
the handling of milk for the Milwaukee, Wisconsin, Milk Market- 
ing Area, was issued by the Secretary of Agriculture in 1950 
(15 Fed. Reg. 6598). As amended from time to time through the 
public hearing process, the Marketing Order has been effective 
without interruption since that date. From its inception, the 
minimum Class prices under the Order have been established 
under the authority contained in $$ 8c(5)(A) [7 U.S.C.A. § 
608c (5) (A)] and 8c(18) [7 U.S.C.A. § 608c(18)] of the Act. 
In this connection the Secretary, pursuant to § 8c(5) (A), pro- 
vided a method for fixing minimum prices under the Order and, 
pursuant to § 8c(18), established a level of minimum prices as 
will reflect the factors specified in that section, insure a sufficient 
supply of pure and wholesome milk for the marketing area and 
be in the public interest. The Marketing Order has thus operated 
uninterruptedly for a period of over sixteen years, and minimum 
Class prices have always been fixed under the authority of §§ 
8c (5) (A) and 8c(18) of the Act. 


The Class I price provisions of the Milwaukee Order were based 
on evidence received at a public hearing and were placed in the 
Order after being favorably voted upon by more than 75% of the 
producers supplying the market.* The Milwaukee Class I price 
is computed by utilizing the several pricing factors set forth in 
the Order which are: 


1. The basic formula price (§ 1039.50) resulting from prices 
paid for manufacturing milk in Minnesota and Wisconsin ad- 


* Under 7 U.S.C. § 608c (12), cooperative associations, such as plaintiff, are authorized to 

cast a block vote for its producer members. Plaintiff cooperative has cast a block vote 
for its members when amendments to the Milwaukee, Chicago, and other orders to which 
it markets milk were up for consideration. 
The Milwaukee Order is an “individual handler pool’ type of Order (7 U.S.C. § 608¢ (5) 
(B) (i)), and, therefore, the approval of three-fourths or more of the producers in that 
market is necessary before a federal milk order, or any amendment thereto, can become 
effective. The plaintiff cooperative represents approximately 30% of the producers whose 
milk is priced and pooled under the Milwaukee Milk Marketing Order and thus, through 
its vote, has the power to determine whether any amendment to the Milwaukee Order 
shall be made effective. 
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justed to 3.5% butterfat basis at the rate of the butter price 
times 0.120; 


2. To this add $1.08, $.68 or $.88 depending on the month in- 
volved (§ 1039.51 (a) ); and 


3. Add or subtract the amount resulting from the supply- 
demand ratio computed under the Chicago Order (7 C.F.R. 
1030) but not to exceed plus 24 or minus 24 cents (§ 1039.51 
(a)). In the event any of these pricing factors is not available, 
then § 1039.54 of the Order requires that the Secretary shall 
determine an equivalent pricing factor to be utilized in the price 
computation. 


On May 1, 1966, the Chicago Milk Order was terminated by 
vote of the producers serving the market. Accordingly, as of May 
1, 1966, the Chicago supply-demand adjustment factor would no 
longer be available for use in computing the Milwaukee Class I 
price. In view of this, the Secretary, pursuant to § 1039.54 of the 
Milwaukee Order, issued an order on April 8, 1966, determining 
an equivalent supply-demand factor. The Chicago supply-demand 
factor had been at a level of minus 24 cents for more than five 
years and would have continued at the minus 24 cents level if the 
Chicago Order had remained in effect. In these circumstances, 
the Secretary determined that the equivalent factor should con- 
tinue to be minus 24 cents. This resulted in a continuation of the 
existing level of the Milwaukee Class I price. 


PLAINTIFFS LACK STANDING TO SUE 


The defendant has moved to have the Court reconsider its 
earlier determination that plaintiffs were proper parties to main- 
tain this action. The Court has re-examined the positions of the 
parties and the authorities with respect to the question of stand- 
ing to sue and is now of the opinion that the plaintiffs lack stand- 
ing to sue. 


The Agricultural Marketing Agreement Act of 1937, as amend- 
ed, 7 U.S.C.A. § 601 et seg. and milk orders issued thereunder 
impose regulations solely on handlers of milk. By its terms the 
Act expressly provides that no order issued thereunder shall be 
applicable to any producer in his capacity as a producer. 7 
U.S.C.A. § 608¢ (18) (B). 


As to persons who are regulated by milk marketing orders 
(handlers), such Act specifically provides an administrative pro- 
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ceeding subject to judicial review for the purpose of challenging 
the provisions of a marketing order of or any obligation there- 
under. 7 U.S.C.A. § 608c(15) (A) and (B). Before a handler 
may seek judicial relief from the provisions of or obligations 
imposed under a marketing order, he must exhaust his adminis- 
trative remedy before the Secretary of Agriculture. United States 
v. Ruzicka, 329 U.S. 287 (1946). Plaintiffs as producers who are 
unregulated by the Act are given no greater status by the Act 
than the handlers who are regulated. 


The decision of the Court of Appeals in Benson v. Schofield, 
236 F.2d 719 (D.C. Cir. 1956), cert. denied 352 U.S. 976 (1957), 
is controlling here upon the issue of jurisdiction. In that case, 
milk producers brought an action against the Secretary of Agri- 
culture to enjoin him from promulgating or making effective that 
part of his order which would extend the limits of the Greater 
Boston Marketing Area to reach and include milk distributed and 
sold in certain named towns. The plaintiffs, like those in this ac- 
tion, claimed irreparable injury would result to them because 
the extension of the marketing area would result in lower returns 
to them. The Court of Appeals in reversing the lower court and in 
ordering the dismissal of the complaint said at page 722: 


“* * * appellees ‘to have standing in court, must show an 
injury or threat to a particular right of their own, as distin- 
guished from the public’s interest in the administration of 
the law.’ Mere loss of income in consequence of the action of 
Government or economic disadvantage, by itself, constitutes 
damnum absque injuria which does not confer standing. * * *” 


Similarly, in United Milk Producers of New Jersey v. Benson, 
225 F.2d 527 (D.C. Cir. 1955), producers of milk brought an ac- 
tion against the Secretary of Agriculture challenging a marketing 
order and alleging as their injury that the blended price payable 
under the order was less than they might receive were it not for 
the provisions of said order. 


In sustaining the lower court’s dismissal of plaintiffs’ com- 
plaint for lack of standing to maintain their action, the Court of 
Appeals said at page 529: 

“The decisions referred to make clear (1) that injury from 
lawful competition is damnum absque injuria and affords no 
standing to the party damaged to seek judicial relief there- 
from, absent statutory aid to standing; (2) that competition 
otherwise lawful is not unlawful because made more injurious 
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by governmental action assumed to be invalid, with possible 
exceptions not here relevant, so long as no legal right of the 
party injuriously affected is invaded, see Tennessee Power 
Co. v. T.V.A., supra, 306 U.S. at pages 139, 140, 59 S.Ct. at 
page 370; and (3) that no legal right of one in a situation 
comparable in all material respects to plaintiffs’ is invaded by 
lawful competition that is facilitated by such governmental 
action, and thereby made more economically injurious than 


otherwise would be the case.” 


See also Marietti v. Freeman (D. R.I., Sept. 30, 1964) and 
Independent Dairymen’s Cooperative v. Freeman (N.D. Texas, 


Oct. 27, 1964). 
Plaintiffs seek to rely on Stark v. Wickard, 321 U.S. 288 (1944). 


This Court is of the opinion that such reliance is misplaced. The 
Court in Calhoun v. Freeman, 316 F.2d 386 (D.C. Cir. 1963), 


rejecting application of the Stark case, summarized Stark in foot- 
note 4 on page 388 as follows: 


“* * * There, certain producers regulated by the Boston 
{milk marketing] order had a proprietary interest in the 
Government-administered settlement fund created by their 


sales, and were held to have standing to challenge unauthor- 
ized diversions from the fund.* * *” 


Here there is no proprietary interest of the plaintiffs involved. 


The crux of the allegations is that the Secretary acted contrary 
to the Act, and if the alleged improper action were corrected, the 
price of Class I milk would be increased 24 cents per hundred- 


weight. 


The holding of the Stark case was, at pages 308-309: 
«<* * * Tt is because every dollar of deduction comes from 
the producer that he may challenge the use of the fund. The 


petitioners’ complaint is not that their blended price is too 
low, but that the blended price has been reduced by a mis- 
application of money deducted from the producers’ minimum 
price.” 


Schofield, supra, elaborates at page 723: 


«<* * * We still come back to the proposition, as the Stark 
case points out, that absent ‘justiciable. individual rights,’ 
* * * the detriment complained of is damnum absque injuria. 


In short, the public interest is paramount.” 
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Here, plaintiffs are claiming that their price is too low, and 
therefore their claim is one rejected in Stark v. Wickard, supra. 


Accordingly, the plaintiffs have no standing to maintain this 
action, and the defendant’s motion to dismiss said complaint 
for want of jurisdiction must be granted. 


ASSUMING PLAINTIFFS DO EAVE STANDING TO SUE, 
THEY COULD NOT PREVAIL ON THE MERITS 


It is the position of the plaintiffs that the failure of the Sec- 
retary to give notice and hold a hearing prior to the entry of the 
order of April 8, 1966, in which he determined an equivalent 
pricing factor, violated the Administrative Procedure Act, 5 
U.S.C.A. § 10038, and also violated the Agricultural Marketing 
Agreement Act of 1937, more particularly 7 U.S.C.A. $§ 608¢(3), 
(4), and (18). 


Defendant’s position is that under the Act it is not necessary 
to give notice and hold a public hearing when the Secretary makes 
a determination of an equivalent pricing factor which allows the 
price to continue at the level found, after notice and hearing, to 
be in accord with the standards of the Act. 


In the light of the issue presented it is necessary to discuss the 
policy, procedures, and criteria for fixing prices which were set 
forth in the Act by Congress. 


The policy of the Act is stated in § 602 (7 U.S.C. § 602): 
“It is declared to be the policy of Congress— 


“(1) Through the exercise of the powers conferred upon 
the Secretary of Agriculture under sections 601-604, 607, 608, 
608a, 608b, 608c, 608d, 608e-1, GO8f-612, 613, 614-619, 620, 
623, and 624 of this title, to establish and maintain such 
orderly marketing conditions for agricultural commodities in 


interstate commerce as will establish, as the prices to farm- 


ers, parity prices as defined by section 1301(a) (1) of this 
title. 


“(2) To protect the interest of the consumer by (a) ap- 


proaching the level of prices which it is declared to be the 
policy of Congress to establish in subsection (1) of this sec- 
tion by gradual correction of the current level at as rapid a 


rate as the Secretary of Agriculture deems to be in the public 
interest and feasible in view of the current consumptive de- 
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mand in domestic and foreign markets, and (b) authorizing 
no action under sections 601-604, 607, 608, 608a, SO08b, 608c, 
608d, 608e-1, 608f-612, 613, 614-619, 620, 623 and 624 of this 


title which has for its purpose the maintenance of prices to 
farmers above the level which it is declared to be the policy 
of Congress to establish in subsection (1) of this section. 
* * * 2 * 
“(4) * * * to establish and maintain such orderly market- 


ing conditions for any agricultural commodity enumerated 
in section 608c (2) of this title as will provide, in the interests 
of producers and consumers, an orderly flow of the supply 


thereof to market throughout its normal marketing season 
to avoid unreasonable fluctuations in supplies and prices.” 
Congress, after stating the declared policy of the Act, then set 


forth the procedures to be applied by the Secretary in setting 
milk prices under a marketing order. Sections 608c(3) and (4) 


of the Act provide: 


*““(3) Notice and hearing. 
“Whenever the Secretary of Agriculture has reason to 
believe that the issuance of an order will tend to effectuate the 


declared policy of sections 601-604, 607, 608, 608a, 608b, 608c, 
608d, 608e-1, GO08f-612, 613, 614-619, 620, 623, and 624 of this 
title with respect to any commodity or product thereof speci- 


fied in subsection (2) of this section, he shall give due notice 
of and an opportunity for a hearing upon a proposed order. 
“(4) Finding and issuance of order. 
“After such notice and opportunity for hearing, the Secre- 


tary of Agriculture shall issue an order if he finds, and sets 


forth in such order, upon the evidence introduced at such 
hearing (in addition to such other findings as may be speci- 
fically required by this section) that the issuance of such 


order and all of the terms and conditions thereof will tend to 


effectuate the declared policy of sections 601-604, 607, 608, 
608a, 608b, 608c, 608d, 608e-1, 608f-612, 613, 614-619, 620, 
623, and 624 of this title with respect to such commodity.” 


With regard to the price level of milk, Congress directed the 
Secretary to apply the following criteria (7 U.S.C. § 608c¢(18)): 


(18) Milk prices. 
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“The Secretary of Agriculture, prior to prescribing any 
term in any marketing agreement or order, or amendment 
thereto, relating to milk or its products, if such term is to fix 


minimum prices to be paid to producers or associations of 
producers, or prior to modifying the price fixed in any such 
term, shall ascertain the parity prices of such commodities. 
The prices which it is declared to be the policy of Congress to 
establish in section 602 of this title shall, for the purposes of 
such agreement, order, or amendment, be adjusted to reflect 


the price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and demand 
for milk or its products in the marketing area to which the 


contemplated marketing agreement, order, or amendment re- 
lates. Whenever the Secretary finds, upon the basis of the 


evidence adduced at the hearing required by section 608b of 
this title or this section, as the case may be, that the parity 


prices of such commodities are not reasonable in view of the 


price of feeds, the available supplies of feeds, and other eco- 


nomic conditions which affect market supply and demand 
for milk and its products in the marketing area to which the 
contemplated agreement, order, or amendment relates, he 


shall fix such prices as he finds will reflect such factors, in- 


sure a sufficient quantity of pure and wholesome milk, and be 
in the public interest. Thereafter, as the Secretary finds neces- 
sary on account of changed circumstances, he shall, after due 


notice and opportunity for hearing, make adjustments in such 
prices,” 


Congress also determined the provisions which should be in- 
cluded in a milk marketing order (7 U.S.C. §§ 608c(5) and 


608c(7)). Note particularly § 608¢(5) (A) which provides: 


“(5) Milk and its products; terms and conditions of orders. 


“In the case of milk and its products, orders issued pursu- 
ant to this section shall contain one or more of the following 
terms and conditions, and (except as provided in subsection 
(7) of this section) no others: 


*“(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or pro- 
viding a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time 
when payments shall be made, for milk purchased from pro- 
ducers or associations of producers.* * *”” (Emphasis added.) 
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Congress also determined that other order provisions may be 
necessary to the effective operation of the Order so § 608¢(7) (D) 
provides for provisions: 


“(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5)-(7) of this section 


and necessary to effectuate the other provisions of such or- 
der.” 


An analysis of the above provisions of the statute reveals that 
Congress established a definite plan with regard to pricing milk 
under a milk order. This plan may be stated as follows: 


1. The Secretary is required to ascertain and establish class 
price levels in accord with the policy objectives stated in the Act 
(7 U.S.C. § 602) by utilizing the criteria provided in the Act (7 
U.S.C. § 608¢ (18) ). 


2. In ascertaining the appropriate class price level, the Secre- 
tary must provide due notice and hold a public hearing at which 
all interested parties have an opportunity to present evidence and 
views. Any resulting order or an amendment thereto must be 
based on the evidence received at such hearing (7 U.S.C. §§ 
608c (3), (4), and (18)). 


3. The marketing order must contain the relevant terms and 
conditions stated in the Act (7 U.S.C. §§ 608c(5) and (7)). As 
to prices, § 608c(5) (A) of the Act requires the Secretary to fix, 
or provide a method for fixing, Class prices. 


Plaintiffs admit that, acting pursuant to the mandates of the 
Act, the Secretary held a public hearing relating to the Class I 
price level and, based on the evidence received, proposed certain 
amendments to the Milwaukee Order. After a favorable vote by 
more than 75% of the producers serving the market, those pro- 
visions were made a part of the Order and are in pertinent part 
as follows: 


“§ 1039.50 Basic formula price. 


“The basic formula price shall be the average price per 
hundredweight for manufacturing grade milk, f.o.b. plants 
in Wisconsin and Minnesota, as reported by the Department 
for the month: Provided, That such reported price shall be 
adjusted to a 3.5 percent butterfat basis at the rate of the 
butter price times 0.120 and rounded to the nearest cent. 


“$ 1039.51 Class prices. 
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“Subject to the provisions of §§ 1039.52 and 1039.53, the 
class prices per hundredweight for the month shall be as 
follows: 


“(a) Class I milk price. The price for Class I milk shall 
be the basic formula price for the preceding month plus $1.08 
August through November; $0.68 March through June and 
$0.88 in other months: Provided, That such Class I price 
shall be increased or decreased, respectively, 2 cents for each 
full percent that the adjusted supply-demand ratio computed 
pursuant to Part 1030 (Chicago) of this chapter is greater 
or less than 72 percent, but shall not be increased or decreased 
more than 24 cents because of such adjusted supply-demand 
ratio. 


“(b) Class II milk price. The Class II milk price shall be 
the basic formula price for the month. 


* ok ok * * 


“e 


§ 1039.54 Use of equivalent prices. 


“If for any reason, a price quotation required by this order 
for computing class prices or for other purposes is not avail- 
able in the manner described, the market administrator shall 
use a price determined by the Secretary to be equivalent to 
the price which is required.” 


Plaintiffs allege that § 1039.54 of the Order requires the Sec- 
retary to determine an equivalent “Class I price.” As this Court 
reads this section, it clearly shows that it pertains to equivalent 
price factors utilized in the computation of the Class I price. 


The provisions in the Order which provide the “method for 
fixing’? Class prices were placed in the Order as a result of the 
public hearing process. As to such order provisions, the public 
hearing process resulted in the establishment of factors critical 
to the establishment of a Class I price level satisfying the stand- 
ards of § 608c(18) of the Act. The public hearing further pro- 
vided means for providing any of the critical price factors when 
for any reason one might become unavailable and in this way 
assured continuation of the appropriate Class price level. 


Additionally, § 1039.54 of the Order which provides for such 
determinations is authorized under § 608c(7)(D) of the Act as 
necessary and incidental to effectuate the pricing provisions of 
the Order, since such determinations are necessary to allow the 
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price provisions of the Order to operate when one of the factors 
making up such price is unavailable. In the absence of this pro- 
vision the proper price could not be computed. 


This Court is of the opinion that the Act authorizes the Secre- 
tary to establish a method for fixing prices; that the Milwaukee 
Order, entered after notice and hearing, embodies such a method; 
that the method provides for the use of equivalent prices; and 
that when the Chicago Order terminated, the Secretary properly 
determined an equivalent for the supply-demand adjuster, there- 
by maintaining the price for Class I milk at the level at which 
it had previously existed under the Chicago Order. Notice and 
hearing were not required for this determination under the 
method for fixing prices in the Milwaukee Order. 


For the foregoing reasons, 


IT IS ORDERED that plaintiffs’ complaint must be and it is 
hereby dismissed. 
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(No. 11,191) 


In re DUNBEATH-HAGEN CORP., and CHRISTIAN S. MORANTE. CEA 
Docket No. 184. Decided May 18, 1967. 


False statement in application—Denial of trading privileges—Default 


All contract markets are directed to refuse all trading privileges to the 
corporate respondent for one year and to the individual respondent for 
30 days for violations of the act and regulations by respondents in sub- 
mitting a false financial statement in connection with the corporate 
respondent’s application for registration as a futures commission mer- 
chant. Respondents are not presently registered under the act. 


Mr, Earl L. Saunders for Commodity Exchange Authority. 
Mr. Benj. M. Holstein, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In view of respondents’ default in the filing of answers to the 
complaint herein, the recommended decision of the hearing ex- 
aminer filed April 17, 1967, to which respondents did not file ex- 
ceptions, is adopted as the final decision in this proceeding. 


ORDER 


Effective June 19, 1967, all contract markets shall refuse all 
trading privileges to respondent Dunbeath-Hagen Corp. for a 
period of one year and shall refuse all trading privileges to re- 
spondent Christian S. Morante for a period of 30 days, such re- 
fusals to apply to all trading done and positions held by them, or 
either of them, directly or indirectly. 


A copy of this decision and order shall be served upon each 
respondent and upon each contract market. 
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HEARING EXAMINER'S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint issued 
under section 6(b) of the act. The respondents are a New York 
corporation which at the time of the alleged violations was rev- 
istered as a futures commission merchant, and an individual who 
is the president of the corporation and its principal stockholder. 
The respondents are charged with furnishing false information 
in connection with the corporation’s application for registration 
as a futures commission merchant for the year 1966, in wilful 
violation of section 4f of the act (7 U.S.C. 6f) and section 1.10 of 
the regulations thereunder (17 CFR 1.10). 


No hearing has been held with respect to this proceeding. On 
February 27, 1967, the Hearing Clerk received a letter from re- 
spondent Christian S. Morante requesting that the answer previ- 
ously filed by him as president of respondent corporation be with- 
drawn, and that he be notified of “the determination made in the 
... matter.” At the same time, counsel for complainant informed 
the Referee that it was the intention of respondents to permit dis- 
position of the proceeding by default. 


The Referee granted the request for withdrawal of the answer 
and continued the hearing without date, pending disposition of this 
proceeding as a default case. In such cases, the rules of practice 
provide for a Referee’s report without further investigation or 
hearing (17 CFR 0.9(c)). 


Counsel for complainant has filed a recommendation in which 
he states that since neither respondent is presently registered un- 
der the Commodity Exchange Act, the only sanctions available are 
denials of trading privileges. Counsel recommends a denial of such 
privileges to respondent Dunbeath-Hagen Corporation for a period 
of one year, and a similar denial to respondent Christian S. Morante 
for a period of thirty days. 


FINDINGS OF FACT 


1. Respondent Dunbeath-Hagen Corp., a New York corporation, 


was at all times material herein a registered futures commission 
merchant under the Commodity Exchange Act. Respondent cor- 


poration is not presently a registrant under the Commodity Ex- 
change Act. 
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2. Respondent Christian S. Morante, an individual, whose ad- 
dress is 186 Nannyhagen Road, Thornwood, New York, is now 
and was at all times material herein the president and principal 
stockholder of the aforesaid Dunbeath-Hagen Corp. 

3. On or about December 17, 1965, respondent Dunbeath- 
Hagen Corp., in connection with its application for registration 
as a futures commission merchant under the Commodity Exchange 
Act for the year 1966, knowingly submitted to the Commodity Ex- 
change Authority a false financial statement, as of December 17, 
1965, attested to by respondent Christian 8. Morante, which mis- 
represented and concealed the true financial condition of respond- 
ent corporation. 


CONCLUSIONS 


By reason of the above findings, respondents wilfully violated 
section 4f of the Commodity Exchange Act (7 U.S.C. 6f) and sec- 
tion 1.10 of the regulations (17 CFR 1.10), as charged in the com- 
plaint. These violations are serious and justify substantial sanc- 
tions. It is concluded that complainant’s recommendation with re- 
spect to sanctions should be adopted. 
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(No. 11,192) 
In ve RICHARD CLAY. P&S Docket No. 3807. Decided May 2, 1967. 


Failure to pay—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce. 


Samuel J. Harris for complainant. 
Respondent pro se. 
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470 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 10, 1967, by the Director, Packers and Stock- 


yards Division, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On April 10, 1967, respondent filed an answer in which he ad- 


mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based on 


the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Richard Clay, hereinafter referred to as the respond- 


ent, is an individual whose mailing address is 338 Letson Avenue, 
Kenton, Ohio. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 
(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 
2. Respondent, on or about the dates and in the transactions 


set forth below, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


Date of 
Purchase No. of Purchase 
1966 Head (hogs) Purchased From Price 

June 17 5 Eastern Order Buyers, Inc. $ 470.85 
27 70 ” ” ” ” 4,016.90 

July 11 112 - _ = ii 6,076.96 
25 100 ” ” ” ” 5,393.96 

August 1 100 - . 7 . 5,595.44 
8 100 . ” ” ” 5,732.05 


15 75 “3 ‘i i . 4,326.56 
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Date of 
Purchase No. of Purchase 
1966 Head (hogs) Purchased From Price 
June 23 41 Producers Livestock Association, 3,948.61 
Wilmington, Ohio 
July 7 11 ™ ~ 7” 629.18 
28 14 e Y 1,009.24 
August 4 18 - ” ' 1,019.99 
June 21 8 Producers Livestock Association, 386.36 
Washington Court House, Ohio 
July 12 i8 = ~ me 968.35 
11 12 Producers Livestock Association, 928.12 
Columbus, Ohio 
June 15 22 Champaign Livestock Sales 2,069.40 
July 6 39 - 7 = 2,763.46 
13 35 = o = 2,703.46 
20 8 at 7 = 581.40 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and section 201.43 of the regulations 


(9 CFR 201.43). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 
This order shall become effective on the sixth day after service 
upon the respondent and copies hereof shall be served upon the 
arties. 


(No. 11,193) 


In re WINGATE AND COMPANY, INC. P&S Docket No. 3815. De- 
cided May 2, 1967. 


Failure to pay—Insolvency—Suspension of registration— 
Consent 





Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and is suspended 
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as a registrant under the act for 60 days and thereafter until no longer 
insolvent. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed March 23, 1967, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging that the respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204), and that it has violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On April 19, 1967, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recommend- 
ed that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Wingate and Company, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at North Thirteenth & Elm Streets, Muncie, Indiana. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account and buying on a com- 
mission basis; and 


(2) Registered with the Secretary of Agriculture as 
a dealer and market agency to buy and sell livestock in com- 
merce. 


2. Respondent’s current liabilities exceed its current assets. 
As of December 13, 1966, respondent had current liabilities total- 
ing $68,109.68, and current assets totaling $12,536.76, resulting 
in an excess of current liabilities over current assets of $55,572.92. 
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3. Respondent, on or about the dates and in the transactions 


set forth in paragraph III of the complaint, purchased livestock 


in commerce and failed to pay the full purchase price of such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that the respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Finding of Fact 3 herein, it is concluded that respondent has wil- 
fully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations thereunder (9 CFR 201.43 
(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device, in connection with 
respondent’s operations as a market agency or dealer, shall cease 
and desist from failing to pay when due, the full purchase price of 
livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as it demonstrates 
that it is no longer insolvent. When respondent demonstrates that 
it is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating the suspension after the 60-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,194) 


In ve FRANKLIN DOVEL, d/b/a FRANKLIN DOVEL and d/b/a DOVEL 
SALE BARN. P&S Docket No. 3825. Decided May 5, 1967. 


Market agency and dealer—Failure to pay—Records—Insolvency— 
Suspension of registration—Consent 
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Respondent is ordered to cease and desist from issuing insufficient funds 
checks in purported payment of livestock purchased, failing to pay when 
due the full purchase price of such livestock and issuing complete ac- 
counts of sale, is ordered to keep complete records of all transactions 
under the act and is suspended as a registrant under the act for 60 
days and thereafter until no longer insolvent. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on April 3, 1967, by the Acting Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that the respondent’s fi- 
nancial condition does not meet the requirements of the Act (7 
U.S.C. 204), and that he violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On April 14, 1967, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of a 
specified order with findings of fact and conclusions based on 
the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Franklin Dovel, d/b/a Franklin Dovel and d/b/a Dovel 
Sale Barn, hereinafter referred to as the respondent, is an in- 
dividual whose address is Auburn, Nebraska. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Dovel Sale Barn, Auburn, Nebraska, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for his own account; and 
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(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about January 11, 1967, respond- 
ent’s current liabilities have exceeded his current assets. As of 
January 11, 1967, respondent’s current liabilities totaled $16,422.30 
while his current assets totaled only $4,602.19, resulting in an ex- 
cess of current liabilities over current assets of $11,820.11. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


4. Respondent failed to pay the full purchase price of the live- 
stock referred to in finding of fact 3 above. 


5. Respondent, at the stockyard, on or about the dates and in 


the transactions set forth below, in connection with the sale of 
livestock sold on a commission basis issued accounts of sale to the 
consignors of the livestock, which accounts failed to show the 
names of the purchasers of the consigned livestock. 


Date No. of Name of 

1966 Head Consignor 
August 30 1 John Trayer 
September 30 1 A. A. Beatty 
October 25 8 Carlton Spinner 
November 15 4 Don Fisher 
December 20 3 Vernon Arnold 


6. Respondent, during the period from December 1966 to Janu- 
ary 1967, in connection with his operations subject to the Act, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business. Re- 
spondent failed to keep: (1) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth or capital; (2) 
periodic reconciliations of his bank accounts; and (3) an accurate 
record of the number and weight of all livestock bought, sold, or 
otherwise disposed of each business day and the prices paid or 
received therefor. 
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CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, it 
is concluded that the respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204) and by reason of the facts set forth in 
findings of fact 3 through 6, it is concluded that the respondent 
has wilfully violated sections 307, 312(a), and 401 of the Act (7 
U.S.C. 208, 213(a), 221) and section 201.43(a) and (b) of the 
regulations (9 CFR 201.43(a) and (b)). 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; (2) failing to pay, when 
due, the full purchase price of livestock purchased in commerce; 
and (3) issuing accounts of sale to consignors of livestock which 
accounts fail to show the full, true and correct names of the pur- 
chasers of the consigned livestock. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business 
subject to the Act, including, among other things: (1) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth or capital; (2) periodic reconciliations of his bank 
accounts; and (3) an accurate record of the number and weight 
of all livestock bought, sold or otherwise disposed of each busi- 
ness day and the prices paid or received therefor. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. When respond- 


ent demonstrates that he is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating the suspension 
after the 60 day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 
the parties. 
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(No. 11,195) 


In re PAUL R. HOOVER. P&S Docket No. 3806. Decided May 10, 
1967. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without being 
bonded therefor. 

Mr. Samuel J. Harris for complainant. 

Mr. Richard Farrington, of Farrington & Curtis, Springfield, Mo., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed March 10, 1967, by the Director, Packers and Stockyards Di- 
vision, United States Department of Agriculture, charging that 
respondent violated the bonding provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations. 


On April 14, 1967, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that respondent is now in compliance with the bonding require- 
ments of the Act and the regulations and in which complainant 
recommends that the cease and desist order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Paul R. Hoover, hereinafter referred to as the re- 
spondent, is an individual whose address is West Plains, Missouri. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 477 








(b) 


Respondent at all times material herein was: 





(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 






































2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on May 27, 1966. Respondent was notified by certified mail on or ? 
about May 11, 1966 of such termination date and was informed ) 
that he would have to comply with the bonding requirements under 
the Act and the regulations if he continued to engage in business ' 
as a dealer in commerce after such termination date. Notwith- 
standing such notice, respondent continued to engage in the busi- 
ness of a dealer, buying and selling livestock in commerce for his , 
own account, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is 
concluded that respondent has wilfully violated section 312 of the 
Act (7 U.S.C. 213) and section 201.29 and 201.30 of the regula- , 
tions (9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the reculations. | 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 5 
the parties. 
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(No. 11,196) 


In re H. H. LEDBETTER. P&S Docket No. 3794. Decided May 10, 
1967. 


Checks—Records—Failure to pay—Insolvency—Suspension of 
registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from issuing insufficient funds checks in payment of livestock 
purchased in commerce and failing to pay when due the full purchase 
price of such livestock, requiring him to keep full records of his trans- 
actions under the act and suspending him as a registrant under the 
act for 60 days and thereafter until no longer insolvent. 

Mr. Samuel J. Harris for complainant. 

Mr. Paul Boone, Gainesville, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed February 8, 1967, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging that the respondent’s financial con- 
dition does not meet the requirements of the Act (7 U.S.C. 204), 
and that he has violated certain provisions of the Act and the regu- 
lations thereunder (9 CFR 201.1 et seq.). 


On April 25, 1967, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) H. H. Ledbetter, hereinafter referred to as the re- 
spondent, is an individual whose address is Theodosia, Missouri. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his cur- 
rent assets. As of December 13, 1966, respondent had current lia- 
bilities totaling $101,102.12 and current assets totaling $19,693.16 
resulting in an excess of current liabilities over current assets of 
$81,408.96. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Date of No. of 
Purchase Check Head of Amount 
1966 1966 Livestock Purchased At of Check 
November 25 November 25 123 Ash Flat Livestock $12,539.79 


Auction 
Ash Flat, Arkansas 
November 28 November 28 89 West Plains Livestock 10,053.82 
Auction Company 
West Plains, Missouri 


4. Respondent failed to pay the purchase price of the livestock 
referred to in Finding of Fact 3 above. 


5. Respondent, during the period from October 1961, through 
January 1967, in connection with his operations under the Act, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business. Re- 
spondent failed to keep: (1) a general ledger; (2) a cash receipts 
and disbursements journal; (3) a record of all checks written; 
(4) a record of outstanding checks; (5) an accounts receivable 
ledger; and (6) a periodic reconciliation of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 3, 4 and 5 herein, it is concluded that respondent 
has wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 
213(a), 221) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


DONNIE WAYNE NORRED 481 
Cite as 26 A.D. 481 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and (2) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce. 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business as a dealer under the Act, including a gen- 
eral ledger, a cash receipts and disbursements journal, a record 
of all checks written, a record of outstanding checks, an accounts 
receivable record, and a periodic reconciliation of his bank ac- 
count. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the 60-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shail be served upon 
the parties. 


(No. 11,197) 


In re DONNIE WAYNE NORRED. P&S Docket No. 3744. Decided 
May 10, 1967. 


Checks—Records—Failure to pay—Suspension of registration—Consent 


Respondent consented to an crder requiring him to cease and desist from 
issuing insufficient funds checks in payment of livestock purchased in 
commerce and failing to pay when due the full purchase price of such 
livestock, requiring him to keep full records of his transactions under 
the act and suspending him as a registrant under the act for 30 days. 

Miss Eva S. Reifenberg for complainant. 

Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 3, 1966, by the Acting Director, Packers 


and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations promulgated there- 


under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. The complaint was served upon respondent on April 27, 
1967. 

Respondent filed an answer on May 1, 1967, in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 


report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 


sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Donnie Wayne Norred, hereinafter referred to as the 
respondent, is an individual whose address is 17 Commerce Street, 


Roanoke, Alabama. 


(b) Respondent, at all times material herein, was (1) en- 
gaged in the business of buying and selling livestock in commerce 
for his own account; and (2) registered with the Secretary as a 


dealer to buy and sell livestock in commerce. 


2. The Sumter Livestock Association stockyard, Americus, 
Georgia; the Shaver & Black Livestock Auction stockyard, Troy, 
Alabama; and the Anniston Livestock Sale stockyard, Oxford, 
Alabama, are now and were at all times material herein posted 


stockyards subject to the provisions of the Act. 
38. Respondent, in connection with his operations as a dealer, 


on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 


full purchase price of such livestock. 


we ’ 


DONNIE WAYNE NORRED 483 
Cite as 26 A.D. 481 


Posted Stockyard Date of Purchase No. of Head Purchase 
Where Purchased 1966 of Livestock Price 
Sumter Livestock March 10 64 $3,399.29 
Association 

Sumter Livestock March 24 19 1,081.19 
Association 

Anniston Live- April 6 4 498.16 
stock Sale 

Shaver & Black April 11 13 781.81 
Livestock Auction 

Shaver & Black April 18 41 2,599.15 


Livestock Auction 


4, Respondent, in connection with the purchases set forth in 
Finding of Fact number 3 above, and in purported payment for 
the livestock involved, issued checks which were returned unpaid 
by the bank upon which they were drawn because there were in- 


sufficient funds on deposit in his bank account to pay such checks. 


5. Respondent, during the period from January 1, 1966, through 
May 2, 1966, failed to keep accounts, records and memoranda that 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer in that respondent during said period (1) did not 


have (a) a general ledger of accounts showing assets, liabilities, 


income, expenses, and net worth, (b) a cash receipts and dis- 
bursements journal, (c) an accounts receivable ledger, and (d) 
an accounts payable ledger; and (2) did not make or make and 
retain monthly reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact numbers 3, 
4 and 5 hereof, respondent has wilfully violated sections 312 (a) 


and 401 of the Act (7 U.S.C. 213(a), 221) and section 201.48 (b) 
of the regulations (9 CFR 201.43(b)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 


which they are drawn to pay such checks; and (2) failing to pay, 


when due, the full purchase price of livestock purchased in com- 
merce. 
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Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business as a dealer in commerce, including (a) a general ledger 
of accounts showing assets, liabilities, income, expenses and net 
worth, (b) a cash receipts and disbursements journal, (c) an 
accounts receivable ledger, (d) an accounts payable ledger, and 
(e) monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,198) 


In re ARMOUR AND COMPANY. P&S Docket No. 2815. Decided May 
19, 1967. 


Packer—Bacon sales promotion—Refunds—Below-cost sales—Unfair 
practice—Cease and desist 


Respondent is ordered to cease and desist from offering a refund to retail 
purchasers of meat or meat food products, which refund when added to 
the unit cost of such item results in a net unit return substantially less 
than the unit cost (including the amount of refund). This order, how- 
ever, does not apply to the introduction of a new meat product. 


Mr. Harold M. Carter for complainant. 
Messrs. Thomas F. Daly, Robert D. Bentley and Herbert Brownell, of 
Lord, Day & Lord, New York, N. Y., and Mr. Donald Kanzler, Chicago, 
Ill., for respondent. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by a 
complaint filed on November 29, 1962, by the Acting Director of 
the Packers and Stockyards Division, United States Department 
of Agriculture. The complaint alleges that in connection with 
a bacon promotional program conducted in certain areas in Alaska, 
California, Hawaii, Oregon and Washington during January and 
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February 1959, Armour and Company violated subsections (a), 
(b) and (e) of section 202 of the act (7 U.S.C. 192 (a), (b), (e)). 
The complaint charges that: 


“In connection with such program, respondent offered to give 
a 50¢ refund to any retail purchaser of a two-pound package 
of respondent’s thick sliced bacon, and respondent did make 
such refunds in the amount of approximately $143,000. The 
respondent offered to sell and sold such two-pound packages 
of bacon to its customers at a price which was less than the 
unit cost to the respondent of preducing and merchandising 
the bacon (including the amount of the coupon). As a result 
of such program, respondent’s sales of bacon during such 
period in such areas were greatly increased whereas the 
business of numerous other packers selling bacon in the same 
areas during such period was seriously disrupted.” 


Respondent filed an answer admitting that it is a packer en- 
gaged in commerce within the meaning of the act, and admitting 
the allegations that in the course and conduct of its business it 
engaged in the bacon promotional program described in the com- 
plaint and that in connection therewith it offered to give a 50-cent 
refund to any retail purchaser of a two-pound package of its 
thick sliced bacon and made such refunds in the amount of ap- 
proximately $143,000. Respondent denied the other allegations 
of the complaint, alleged certain matters as affirmative defenses, 
and requested an oral hearing. 


The oral hearing before Hearing Examiner John J. Curry began 
on May 21, 1964, and sessions were held in Seattle, Washington, 
Portland, Oregon, Washington, D. C., Chicago, Illinois, and Den- 
ver, Colorado. Complainant was represented by Harold M. Carter, 
Office of the General Counsel, United States Department of Agri- 
culture, Washington, D. C. Respondent was represented by 
Thomas F. Daly and Robert D. Bentley of the firm of Lord, Day 
& Lord, New York City, and Donald Kanzler of respondent’s Law 
Department, Chicago, Illinois. The transcript of the hearing con- 
sists of 1064 pages, and 71 exhibits were received in evidence. 
In addition, a stipulation between the parties with respect to a 
number of facts was made a part of the record at the beginning 
of the hearing, and on August 6, 1965, another document was 
filed by the parties in which certain facts were stipulated. Briefs 
were filed by the parties after the close of the hearing. 








486 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 484 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged in the com- 
plaint and a recommended order prohibiting respondent from 
engaging in any promotional sales program in which respondent 
offers to give or gives a refund to any retail purchaser or con- 
sumer of meat food products which would result in respondent 
receiving a net unit price less than the unit cost of producing 
and distributing such unit. Respondent filed exceptions to the 
recommended decision and order and oral argument was held 
before the Judicial Officer in Washington, D. C., on November 15, 
1966. Harold M. Carter, Office of the General Counsel, United 
States Department of Agriculture, argued for complainant and 
Thomas F. Daly and Herbert Brownell, both of the firm of Lord, 
Day & Lord, New York City, argued for respondent. 


FINDINGS OF FACT 


1. Respondent, Armour and Company, is a corporation organ- 
ized and existing under the laws of the State of Delaware, with 
its general offices located at 401 North Wabash Avenue, Chicago, 
Illinois. 


2. Respondent is divided into two segments—Armour Food 
Division and Armour Chemical Industries. Armour Food Divi- 
sion conducts the meat packing activities and also manufactures, 
processes, purchases and sells other food products, such as poultry, 
eggs, butter, cheese, vegetable oils, margarine, salad oil and 
shortening. Armour Chemical Industries conducts the various 
non-food operations of respondent relating to pharmaceuticals, 
industrial chemicals, leathers, household and industrial soaps 
(Dial soap and shampoo, Liquid Chiffon detergent and others), 
coated abrasives, adhesives, cushioning products, fertilizer and 
ammonia. The operations of the Armour Food Division accounted 
for about 84 percent of respondent’s gross volume of business 
during fiscal year 1962, although the operations of Armour Chem- 
ical Industries accounted for about 50 percent of respondent’s 
gross earnings. 


3. Respondent’s gross sales during fiscal year 1959 were ap- 
proximately $1,870,000,000. During fiscal year 1962 its gross 
sales were approximately $1,863,000,000 and during fiscal year 
1964 its gross sales were approximately $1,887,000,000. 


4. Respondent is now, and was at all times material herein, 
a “packer” within the meaning of that term as defined in the act. 
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5. Respondent is the second largest meat packer in the United 
States. 


6. Respondent is now, and was at all times material herein, 
engaged in “commerce” within the meaning of that term as de- 
fined in the act. Respondent purchases livestock, including hogs, 
at posted stockyards subject to the provisions of the act and at 
other buying places located in various States of the United States 
and ships or causes such livestock to be shipped from such points 
of purchase to slaughtering plants owned and operated by re- 
spondent in various States of the United States. Respondent 
manufactures and prepares meat and meat food products at its 
slaughtering and meat processing facilities located in various 
States of the United States and ships and sells such meat food 
products to retailers and other handlers of meat food products 
located in various States of the United States. 


7. Respondent operated slaughtering and processing facilities 
in 37 states and the District of Columbia during fiscal year 1959 
(November 1, 1958 to October 31, 1959). As of October 31, 1959, 
respondent had 27 slaughtering plants, all of which were Federally 
inspected under the Meat Inspection Act, as amended (21 U.S.C. 
71 et seq.). Respondent purchased 10,000,000 hogs during fiscal 
year 1959 and slaughtered hogs at 14 of its slaughtering plants 
located in various parts of the United States, some of which also 
processed pork and pork products. Respondent’s slaughtering 
plants transfer primal cuts and cuts at various stages of process- 
ing to facilities known as branch houses located in various parts 
of the country for further processing. The branch houses are also 
distribution centers for the full line of respondent’s meat and 
meat food products, and in most cases have their own sales forces. 
Some of the plants also have sales units. Respondent has some 
sales units which are known as branch houses but which have no 
processing facilities. 


8. In 1956 respondent reorganized its operations in the western 
portion of the United States and created the “Western Area” with 
a Vice President in charge of the operations within that area. 
The Western Area consists of the States of California, Oregon, 
Washington, Alaska, and Hawaii and portions of Arizona, Ne- 
vada, Idaho and Montana. Since 1956 the entire Western Area 
has been operated as one production and sales area. Prior to 
1956, the area was divided into various trade territories and the 
operations of respondent’s various plants, branches, and sales 
units were restricted to their respective trade territories. Most 
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of the remaining portion of the United States has been divided 
into similar areas since 1956 with a Vice President in charge of 
the operations within his respective area. Although the Vice 
Presidents were given a high degree of autonomy in connection 
with the operations within the areas, such operations must be 
conducted within the framework of policy and planning of the 
Chicago General Offices of the company. With the decentralization 
of the responsibility for operations, the respondent centralized 
control of policy and planning in the home offices in Chicago, 
Illinois. 


9. The meat packing industry has a moderately oligopolistic 
structure, being made up of a few relatively large firms and num- 
erous relatively small firms. In 1959, about 42 percent of the 
total commercial slaughter of livestock in the United States was 
conducted by the 10 largest packers, i.e., Swift and Company, 
respondent, Wilson and Company, John Morrell and Company, 
George A. Hormel and Company, Hygrade Food Products Cor- 
poration, The Cudahy Packing Company, Oscar Mayer and Com- 
pany, The Dubuque Packing Company and The Rath Packing 
Company. The 10 largest packers conducted approximately 32 
percent of the cattle slaughter, 31 percent of the calf slaughter, 
53 percent of the hog slaughter and 62 percent of the sheep and 
lamb slaughter in 1959. Respondent conducted approximately 9 
percent of the cattle slaughter, 10 percent of the calf slaughter, 
12 percent of the hog slaughter, 16 percent of the sheep and lamb 
slaughter and 10 percent of the total commercial livestock slaugh- 
ter in 1959. Swift and Company, the largest packer, and re- 
spondent, the second largest packer, conducted approximately 20 
percent of the cattle slaughter, 24 percent of the calf slaughter, 
24 percent of the hog slaughter, 41 percent of the sheep and lamb 
slaughter and 22 percent of the total commercial livestock slaugh- 
ter in 1959. 


10. The 10 largest packers, which conducted 53 percent of the 
total hog slaughter in 1959, slaughtered hogs in 79 Federally 
inspected plants. The other 183 Federally inspected plants ac- 
counted for another 25 percent of the hog slaughter. The remain- 
ing hog slaughter was conducted by approximately 2100 small 
plants which did not have Federal inspection under the Meat 
Inspection Act, as amended (21 U.S.C. 71 et seq.), and thus their 
production was eligible only for intrastate distribution. 


11. The two largest packers, Swift and Company and respond- 
ent, maintain truly national distribution systems. Their products 
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are distributed widely in every metropolitan area in the United 
States. The remaining eight packers among the 10 largest packers 
have distribution systems which extend from coast to coast, but 
not all of them distribute a full line of products in all metropolitan 
areas of the country. Although the packing industry is moderately 
oligopolistic, it nevertheless has a substantial component of small 
meat packers, most of which are local firms whose brands are 
known only locally and for which there is not a ready market in 
metropolitan areas outside their own locality. Such small packers 
are not as dependent upon local markets with respect to their 
beef slaughter as they are with respect to their hog slaughter. 
Through the use of Federal grades, they have access to a national 
market for beef. “U. S. Choice” is the most popular “brand” for 
beef, nationally known and widely accepted. Small pork process- 
ors, however, may be limited to local markets where their brands 
are generally well known and accepted. Since it takes time to 
build up a brand recognition and acceptance in a new market 
area, entry into a new market is more difficult for branded pork 
products than for fresh beef. Small pork processors are, there- 
fore, more vulnerable to a sudden loss of customers. 


12. The meat packing industry is an industry with a narrow 
margin of profit. The normal margin of profit on sliced bacon 
in the areas covered by respondent’s program in 1959 ranged 
from 14 cent to 2!4 cents per pound. 


18. Bacon is one of the most competitive products of the meat- 
packing industry and the prices at which packers sell bacon to 
their various customers are extremely competitive. In connection 
with the keen competition for sales of meat and meat food prod- 
ucts, there is vigorous competition for space in the meat display 
cabinets of the retail stores and to induce the retail stores to 
feature brands of the respective packers in the newspaper adver- 
tisements of the retail stores. Such display space and advertise- 
ments are extremely important to a packer because they have a 
substantial effect upon the volume of sales of meat and meat food 
products by packers to the various retailers. 


14. Sliced bacon is produced from the primal cuts from hog 
carcasses known as fresh or green bellies. The processes by which 
sliced bacon is produced by respondent are performed by various 
departments in respondent’s slaughtering and processing facili- 
ties. Generally those departments are: kill and cut department, 
green cellar cuts department, cured and smoked meats depart- 
ment, and sliced bacon department. The kill and cut department 
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slaughters the hogs, prepares the carcasses for disassembly, and 
cuts the carcasses into primal cuts. The primal cuts known as 
hams, picnics, and fresh or green bellies are transferred to the 
green cellar cuts department and the other primal cuts, such as 
loins and butts, are transferred to the fresh pork department. The 
green cellar cuts department is a clearing house for the green 
hams, picnics and bellies. The cuts are transferred from that 
department to the cured and smoked meats department in the 
same plant or in one of respondent’s other processing facilities, 
or the cuts are offered for sale on the open market. There is gen- 
erally an active industry market for such cuts. In the cured and 
smoked meats department the cuts are cured with a sweet pickle 
cure and then smoked. The cured and smoked bellies are trans- 
ferred to the sliced bacon department where they are prepared 
for slicing, sliced, packaged, and placed in cartons for shipment 
to customers or to other plants, branches or sales units. The 
various processes by which sliced bacon is produced by other 
packers are generally the same as those of respondent, however, 
the processes may not be departmentalized as in the case of re- 
spondent’s operations. 


15. There are generally three grades of sliced bacon produced 
by packers. The number one grade is usually prepared from the 
lighter weight bellies because of their lower ratio of fat to lean 
content. The second grade bacon is usually from bellies which are 
somewhat heavier, and the third grade bacon is produced from 
the heavier, wider, and thicker bellies. Sliced bacon is produced 
as regular sliced and as thick sliced bacon. There are no differences 
in the processes by which the various grades of bacon are produc- 
ed. The only difference in the processes by which regular sliced 
and thick sliced bacon is produced is in the thickness of slicing 
and sometimes in the manner in which it is packaged. Before slab 
bacon is sliced it is pressed into a square, and as the slab is sliced 
the first few pieces and the last few pieces are either not full 
slices or are irregular slices. Those portions cut off of the slab, 
which are irregular or are not full slices, are packaged in one, two 
or five-pound packages and sold as ‘“‘ends and pieces’”’. The product 
upon which respondent offered and made the coupon refunds in 
January and February 1959 was a number one thick sliced bacon 
with the brand name “Armour Star’, which is respondent’s brand 
name for various products produced and sold by respondent. 


16. Sliced bacon is a very important product in connection with 
the operations of a packer processing pork products. 
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17. In 1959 the bacon sold by respondent in the States of 
Alaska, California, Hawaii, Oregon and Washington was general- 
ly produced in respondent’s units located at South St. Paul, Min- 
nesota, Omaha, Nebraska, Spokane, Washington, Portland, Oregon, 
and San Francisco, California. The units at South St. Paul, Omaha 
and Spokane were slaughtering plants and also processed pork 
and pork products as well as meat and meat food products of other 
species of livestock. The unit at Portland was also a slaughtering 
plant but it slaughtered species other than hogs. Hog carcasses 
and primal cuts, however, were transferred to the Portland plant 
from other plants of respondent for processing. The unit at San 
Francisco was a branch house which processed pork and pork 
products, as well as being a sales and distribution center. The units 
at Portland and San Francisco procured bacon from respondent’s 
slaughtering plants and procured green bellies from such plants 
and cured and processed them. The bacon sold by respondent in 
connection with the program in question was sold through its 
sales units located at South San Francisco, California, Portland, 
Oregon, and Seattle and Spokane, Washington. 


18. In connection with the program conducted in the States of 
Alaska, California, Hawaii, Oregon and Washington during Janu- 
ary and February 1959, as alleged in Paragraph IV of the com- 
plaint, respondent offered to give a 50-cent refund to any retail 
purchaser (consumer) of a two-pound package of Armour Star 


thick sliced bacon, and respondent made such refunds in the 
amount of approximately $143,000. 


19. The price ranges at which respondent sold such two-pound 
packages of Armour Star thick sliced bacon during the period of 
the promotion ranged from approximately 87 cents to $1.02 (43.5 
cents to 51 cents per pound) in the Portland, Oregon area; from 
approximately 93 cents to $1.06 (46.5 cents to 53 cents per pound) 
in the Seattle, Washington area; from 85.6 cents to $1.20 (42.8 
cents to 60 cents per pound) in the Spokane, Washington area, 
and from 86 cents to $1.00 (43 cents to 50 cents per pound) in the 
San Francisco, California area. 


20. The amount of the refund offered and given to purchasers 
of the bacon at retail was such, in view of respondent’s selling 


prices above, that respondent’s unit return was substantially less 
than the unit cost of producing and selling the bacon. 


21. Advertisements referring to respondent’s coupon-refund 
offer first appeared in newspapers in Washington and Northern 
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California on or about January 14, 1959, and in Oregon on or about 


January 19, 1959. The offer by its terms expired on February 15, 
1959. During the period of the program, respondent advertised the 


offer in numerous newspapers throughout the trade territories 
covered by the offer and numerous food retailers featured respond- 
ent’s offer in their newspaper advertisements. Respondent sup- 
plied the retailers with advertising mats featuring respondent’s 
offer for use by the retailers in their own newspaper advertising. 
Respondent, and numerous retail stores competing with each other, 
simultaneously featured respondent’s offer in newspaper adver- 
tisements. Normally, competing retail stores do not advertise the 
same brand of a product simultaneously. Respondent’s newspaper 


advertisements in connection with the offer contained coupons 


which could be filled in by consumers purchasing the bacon and 
sent in for the 50-cent refund. In addition, respondent supplied 
each retailer with coupons similar to those contained in respond- 


ent’s newspaper advertisements for distribution to consumers. 


Respondent also supplied the retailers with point of sale materials 
relating to the coupon-refund offer. 


22. To receive the refunds, the consumers mailed the words 
“THICK SLICED” from the top of the box in which the bacon 


was packaged, addressed to “Armour and Company, Box 52, San 
Francisco, California’’, as set forth in the offer. 


23. The refunds to consumers were handled by Western Em- 
pire Direct Advertising Company, with offices in San Francisco, 


California. Total payments to Western Empire by respondent for 
such services amounted to $34,197. 


24. The costs to respondent’s units set forth below for news- 
paper, radio and television advertising and the advertising mate- 
rials supplied to retailers related to the program were as follows: 


Respondent’s Point of 
Unit Newspapers Radio zs Vv Sales Costs Total 
So, San Francisco $ 5,907 > $2,800 $1,036 $ 9,743 
Portland, Oregon 2,465 2,745 1,371 607 7,188 
Spokane, Washington 1,700 1,858 2,207 911 6,676 

Seattle, Washington 

and Alaska 2,402 1,235 888 2.393 5,636 
Total $12,474 $5,838 $7,266 $3,665 $29,243 


25. The following tabulation sets forth the approximate num- 


ber of payments and total amounts of payments made by respond- 
ent pursuant to its coupon-refund offer: 
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Areas to Which 
Payments Mailed 


California, Reno, Nevada 166,978 

and Mixed States 
Alaska 969 
Hawaii 2,762 
Oregon 42,307 
Vashington 72,954 
Total 285,970 


Number of Payments 


493 


Amount of Refunds 
$ 83,489.00 


484.50 
1,381.00 
21,153.50 
36,477.00 


$142,985.00 


26. The following tabulation shows the approximate amount of 
Armour Star thick siiced bacon and of all other sliced bacon sold 
to its customers by respondent’s West Coast sales units during 


the periods indicated: 
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27. As shown in the following tabulation, the coupon redemp- 
tion rates in connection with respondent’s coupon-refund offer 
ranged from 29.8 percent in Oregon to 32.5 percent in Washington, 
with an overall redemption rate of 31.8 percent, based upon the 
number of coupons redeemed, as shown in Finding of Fact 25, and 
the total amount of bacon sold through respondent’s various sales 
units, as shown in Finding of Fact 26. 


Two-pound 


Sales units Areas to packages of 
through which refund Armour Star 
which bacon payments were thick sliced Coupons Redemp. 
was sold mailed bacon sold redeemed rate 
Number Number Percent 
South San Francisco, California, 529,950 169,740 32.0 
California Hawaii, Reno 


(Nevada) and 
mixed States 


Seattle and Spokane, Washington and 227,750 73,923 32.5 

Washington Alaska 

Portland, Oregon Oregon 141,950 42,307 29.8 
Total 899,650 285,979 31.8 


28. Respondent financed the coupon program from funds in 
its Western Area, or regional, treasury. Such funds were derived 
from sales, in its entire Western Area, of bacon as well as every 
other product in the processed meat line, such as hams, picnics, 
franks, dry sausage, fresh smoked sausage, luncheon meats, and 
delites, produced by respondent or purchased from its competitors 
for sale under respondent’s brand names. The Western Area in- 
cluded the trade territories covered by the coupon-refund offer 
and trade territories not covered by the coupon-refund offer, such 
as Los Angeles and other portions of southern California and the 
portions of Arizona, Nevada, Idaho, and Montana included within 
such Western Area. 


29. The sales, profits and losses resulting from the operations 
of each of respondent’s plants, processing facilities, and sales units 
in the Western Area, as well as thosy in the other parts of the 
United States, are included in respondent’s total sales, and profit 
and loss statements. 


30. As a result of respondent’s coupon-refund program, re- 
spondent’s sales of bacon during the period of the program in the 
trade territories covered thereby were greatly increased whereas 
the business of other packers selling bacon in the same territories 
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during such period was seriously disrupted. Illustrations of this 
disruption appear below. 


(a) During the promotion period respondent’s sales of 
thick sliced bacon to Fred Meyer, Inc., Portland, Oregon, 
increased by 18,120 pounds or 396.3 percent over the pre- 
promotion period and its sales of other sliced bacon decreased 
by 8,804 pounds or 50.8 percent, whereas sales of thick sliced 
bacon by respondent’s competitors to Fred Meyer during the 
promotion period decreased 4,689 pounds or 41.1 percent and 
their sales of other sticed bacon decreased 2,433 pounds or 
16.2 percent. Portland Provision Company’s sales of thick 
sliced bacon to Fred Meyer during the promotion period de- 
creased 24.6 percent and its sales of other sliced bacon de- 
creased 36 percent as compared with the pre-promotion period. 
The Portland Provision Company’s overall bacon business de- 
clined approximately 20 to 25 percent due to respondent’s 
program. 


(b) In Portland, Oregon, respondent made only one sale 
of thick sliced bacon to Safeway in Portland during the pre- 
promotion period. The sale, however, involved 47,976 pounds 
of bacon delivered to Safeway’s warehouse on Thursday, 
January 15 and on Friday, January 16. The sale to Safeway 
by respondent of the 47,976 pounds of bacon was made in 
connection with its coupon-refund program. During the four 
weeks of the program respondent sold Safeway in Portland 
59,520 pounds of thick sliced bacon, making a total of 
107,496 pounds in connection with the promotion program. 
The sales of thick sliced bacon by other packers to Safeway in 
Portland during the promotion period decreased 31,122 pounds 
or 56.6 percent and their sales of other sliced bacon to Safe- 
way decreased 66,072 pounds or 55.7 percent. Del Monte Meat 
Company’s sales of thick sliced bacon to Safeway during the 
promotion decreased 7,032 pounds or 88 percent as compared 
with the pre-promotion period and its sales of other sliced 
bacon decreased 33,168 pounds or 95.5 percent. Swift and 
Company’s sales of thick sliced bacon to Safeway in Portland 
declined 16,980 pounds or 77.3 percent and its sales of other 
sliced bacon declined 14,160 pounds or 59.4 percent during the 
promotion period as compared with the pre-promotion period. 
John Morrell and Company’s sales of thick sliced bacon to 
Safeway decreased 5,100 pounds or 41.5 percent and its sales 
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of other sliced bacon to Safeway decreased 16,824 pounds or 
31.9 percent. 


(c) Respondent did not make a sale of thick sliced bacon 
to Tradewell Stores, Inc., Seattle, Washington, during the pre- 
promotion period. In fact, respondent had not made a sale of 
thick sliced bacon to Tradewell for more than a year prior to 
the promotion, and was able to sell Tradewell only 444 pounds 
of regular sliced bacon during the year prior to the promotion. 
Such amount was sold during 12 weeks scattered throughout 
the year. The largest amount sold during any one week was 
96 pounds and total sales during the other 11 weeks ranged 
from 12 pounds to 48 pounds. During the promotion period, 
however, respondent sold Tradewell 26,388 pounds of thick 
sliced bacon. The sales of thick sliced bacon by respondent’s 
competitors during the promotion period decreased 8,572 
pounds or 31 percent as compared with the pre-promotion 
period. 


(d) In Seattle, Washington, respondent did not make a 
sale of bacon to Albertson’s Food Centers during the pre- 
promotion period. During the promotion period, however, it 
sold 10,332 pounds of thick sliced bacon to Albertson’s. The 
sales of such bacon by other packers to that chain during 
the promotion period decreased 2,672 pounds or 32.1 percent 
as compared with the pre-promotion period and their sales of 
other sliced bacon to the chain during the promotion decreased 
5,381 pounds or 17.8 percent. The sales by James Henry 
Packing Company to Albertson’s of thick sliced bacon de- 
creased 1,118 pounds or 54.2 percent and its sales of other 
sliced bacon to the chain decreased 1,311 pounds or 45.7 
percent during respondent’s promotion. 


(e) Respondent’s sales of thick sliced bacon to Safeway 
in Seattle increased 27,984 pounds or 333.1 percent during 
the promotion as compared with the pre-promotion period. 
The sales of thick sliced bacon by respondent’s competitors 
to Safeway during the promotion also increased by 27,401 
pounds or 87.6 percent due to a sale of 37,200 pounds of such 
bacon to Safeway by Seattle Packing Company during the 
week of January 24, 1959. This was a special sale by Seattle 
Packing Company in connection with an annual event in 
which Safeway features Seattle Packing Company’s brand 
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of many items, including bacon. The sale was arranged sev- 
eral weeks in advance of respondent’s program. 


31. Subsequent to the reorganization referred to in Finding of 
Fact 8, respondent’s Western Area management retained N. W. 
Ayer & Son, Inc., as advertising agency for respondent’s Western 
Area operations. Studies were made of the markets for meat in 
the Western Area and of respondent’s facilities and operations in 
the area. Respondent’s Western Area marketing plan for 1958 
describes some of the results of these studies and provides a 
basic strategy of action to be followed for each market in the 
Western Area. The studies revealed that respondent’s Western 
Area meat operations had a number of weaknesses except for the 
Spokane market where respondent had about 25 percent of the 
market compared with about 5 percent in the other markets such 
as San Francisco and Portland. Among such shortcomings were 
obsolete facilities, uneven quality of product, poor consumer 
franchise, lack of effectiveness by the sales organization in selling 
big chain stores, ete. 

32. The promotion involved in this proceeding was a feature 
of respondent’s Western Area 1959 marketing plan. Respondent’s 
1959 marketing plan for its Portland unit says in part: 

“Marketing Objectives 

In essence, the objectives for the coming year will be to 
bring about a substantial increase in gross profit dollars. 
This means that the policy of seeking profitable sales will be 
continued. In addition, increased sales volume by approxi- 
mately 25% to effectively utilize new facilities. For 1959 an 
increase of $137,551 gross profit is being budgeted. 

It is believed that this is a realistic objective and produc- 
tion, pricing, sales and advertising activity and planning will 
be geared to bring about a successful fulfillment of this goal. 

Over half of the desired improvement in gross profit dollars 
is to be derived from the Bacon line alone. (Emphasis sup- 
plied.) 

Our marketing strategy for 1959 will build on the platform 
of acceptance developed during the preceding year. Our em- 
phasis and approach will accommodate these considerations: 
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1. To vigorously promote specific products on a promo- 
tional basis. 


2. Budgeted tonnage objectives on Bacon are such that 
several promotion periods and strong consumer de- 
vices are needed to achieve these goals. 


38. PSLM goals and opportunities suggest the use of sev- 
eral promotion periods and a strong consumer offer. 

4. Product objectives vary considerably. The opportunities 
likewise vary. Advertising and promotion effort will 
vary in accordance with objectives and opportunities. 

5. Changes in consumer buying habits due to seasonality 
of product will be recognized. 

6. Integrated planning—combining sales, promotion and 


advertising—will be developed in advance of a promo- 
tion. 


Advertising Date Promotion Planning 


In keeping with the marketing strategy that has been 
decided upon, nine promotion periods are to be scheduled. 

These promotion periods will be supported by variable 
amounts of advertising and merchandising efforts depending 
on the potential inherent in each one of the individual pro- 
motions. 


Promotion No. 2 


Product Star 2 lb Thick Sliced Bacon 

Selling Dates January 12, 19, 26 
February 2, 9 

Objective A major promotion effort designed to move Bacon 
sales up sharply at the start of the year. 


Merchendising Mail-In cash refund offer of 50¢ on each purchase of 


Star 2 1b Thick Sliced Bacon. 


Comments 


Because of the very substantial sales and profit increase 
anticipated for Star Bacon, intensive effort must be carried 
on throughout the year to achieve this goal. This major pro- 
motion has been scheduled immediately following the Holiday 
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season in order to enable the sales organization to get off to 
a flying start at the beginning of the year. 


An aggressive, hard hitting consumer offer has been 
scheduled to achieve two important objectives: 


1. Provide the sales force with a type of offer that will 


put 2 lb Thick Sliced Bacon in virtually every worth- 
while market in the area. 


2. Create immediate and quick sales movement out of the 
meat cases so that operators stocking this product 


will turn over supplies rapidly. In this manner, chances 
for maintaining new distribution will be strengthened. 


Newspapers, television, and radio will be employed on a 
staggered basis throughout the entire five weeks. 


Point of sale material, trade promotion and special pack- 
aging materials will be employed to help support this pro- 
motion.” 


CONCLUSIONS 


I 


Very few of the facts set out above are in dispute. Respondent 
does claim, however, that complainant has not demonstrated the 
unit cost of respondent’s thick-sliced bacon and has not proved, 
therefore, that the unit return to respondent, taking into account 
the refund, was less than unit cost. 


The undisputed evidence establishes that the margin of prefit 
on sliced bacon in the Western Area is very narrow, ranging from 
about 14 to 214 cents a pound. So there can be no doubt that a 
25-cents-a-pound refund would bring the unit return to respondent 
on the thick-sliced bacon substantially below unit cost even though 
the margin might be a little higher than 214 cents a pound. Too, 
complainant presented a great deal of cost data to show unit cost 
of the bacon. The hearing examiner’s recommended decision de- 
tails these data. While unit cost of thick-sliced bacon during the 
promotion period may not have been pinpointed, the data were 
more than enough, in view of the size of the refund, to show that 
the unit return was much below unit cost. 


Respondent challenges the complainant’s evidence as _ insuf- 
ficient to find or conclude that the refund program increased re- 
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spondent’s sales of bacon at the expense of its competitors. But 
respondent admits that its program was successful in increasing 
sales of thick-sliced bacon. Finding of Fact 30 depicts this success. 
Obviously such an expansion in bacon sales by respondent does not 
represent an entire new demand for bacon created by the promo- 
tion and Finding of Fact 30 also illustrates that much of the ex- 
panded distribution replaced sales by respondent’s competitors. 
Testimony for respondent to the general effect that the differences 
in sales of bacon by respondent and its competitors during the 
pre-promotional, promotional and post-promotional periods repre- 
sented “normal fluctuations” is simply not convincing. 


Respondent contests the finding in Finding of Fact 21 to the 


effect that normally competing retail stores do not advertise the 


same brand of a product simultaneously. Respondent’s argument 
is that the record reveals instances where such was the case with 
respect to bacon in the Western Area. But these were instances 


largely of two or three small retailers doing so, and in some cases 
the retailers were not competitors. Respondent had practically 
saturation coverage of the retail chains in advertising the promo- 
tion here. CX 1 contains references to advertisements of respond- 
ent’s coupon refund offer by 31 retailers with a total of 322 stores. 
It is plain that simultaneous advertising of such scope by retailers 
is unusual. 


II 


Respondent attacks the concept of considering the amount of 


the refund to the consumer as constituting part of the unit cost 


of the bacon for the purpose of ascertaining whether respondent 
engaged, in effect, in the practice of selling bacon below cost. 


To respondent the program was nothing more than a normal 


and usual method of advertising or promoting the Armour Star 


line of meat products. Respondent’s Western Area prepared an 
annual budget for advertising and promotion with the costs as- 
sessed against each unit of each product. When respondent had to 


spend $143,000 for refunds on the promotion instead of a budget- 


ed $25,400 for refunds on two promotions on bacon and one on 


frankfurters, respondent reduced expenditures for advertising 
and promotions to stay within its advertising and promotion budget 
for the year. Armour argues that the cost of the refunds should be 


spread over the year and across all Armour Star products, that 
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“advertising” and “promotion” are interchangeable’ and insists 


that this proceeding represents an attempt on the part of com- 
plainant to regulate the “advertising” budgets of meat packers. 


Respondent’s marketing plans in evidence (RX 6, 7 and 8) in- 


clude budgets for advertising and promotion with a separate 
breakdown for advertising, i.e., use of the press, radio and tele- 
vision and for promotion. The marketing plans and respondent’s 
representatives at the hearing referred to the coupon refund pro- 
gram involved as a “promotion”. “Advertising” and “promotion” 
are generally regarded as being separate components of what 
L. E. San Boeuf, respondent’s Western Area Advertising and 
Promotion Manager (emphasis supplied) referred to as a firm’s 


“promotional mix” (tr. p. 665), another name for which is 


“marketing mix’, the term used by respondent’s William C. 
Graham, Vice President of Marketing (tr. pp. 764, 804) .? 


The United States Supreme Court has said that the giving of 


coupons, profit-sharing certificates, etc., does not constitute “ad- 


vertising”’. In Rast v. Deman and Lewis Company, 240 U.S. 342 
(1910) ,? the Court said: 


“. . . Advertising is merely identification and description, 


apprising of quality and place. It has no other object than to 


draw attention to the article to be sold, and the acquisition of 
the article to be sold constitutes the only inducement to its 
purchase. The matter is simple, single in purpose and mo- 


tive; its consequences are well defined, there being nothing 


ulterior; it is the practice of old and familiar transactions 
and has sufficed for their success. 


The schemes of complainants have no such directness and 
effect. They rely upon something else than the article sold. 


They tempt by a promise of a value greater than that article 
and apnarently not represented in its price, and it hence may 


1. William Wood Prince, respondent’s Chairman of the Board, does not seem to agree 
that “advertising’”” and ‘‘promotion’”” are synonymous. See CX 58; Joint Exhibit i, pp. 2-3. 
Borden, The Economic Effects of Advertising, Richard D. Irwin, Inc., Chicago, 1942, a 


landmark study of the effects of advertising excludes (pp 17 and 18) from the study 
sales promotional efforts including the offering of premiums to stimulate the sale of 


products. 


2. See e.g., Dixon, Price Discrimination and Marketing Management, Michigan Business 


Studies, Vol. XV, Number 1 (1960); Oxenfeldt, Multi-stage Approach to Pricing, pp 390- 
318, Modern Marketing Strategy, New American Library, 1965. 


3. The case involved the constitutional validity of a state statute imposing license and 
other taxes on coupons, profit-sharing certificates, etc., redeemable in cash or premiums, 


offered in connection with the sale of merchandise. The quoted portion is part of the Court's 
disposition of the argument that the coupons constituted a form of advertising. 
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be thought that thus by an appeal to cupidity lure to improvi- 
dence, r 


But even if the promotion involved can be regarded as ‘‘adver- 
tising”’ in a very loose use of the word, the coupon refund program 


was not the “advertising” or the “promoting” of the Armour Star 
brand or family of products. 


Respondent’s Western Area marketing plan for 1958 (RX 5) 
prepared jointly by respondent’s advertising agency and its West- 
ern Area Advertising and Promotion Manager lays down as basic 


marketing strategy the use of specialty “handles” for selling 


product groups, with pan size bacon or thick-sliced bacon to sell 
the Star bacon group, and a “handle” to sell each of the other 
groups of products, hams, sausages and luncheon meats. And, as 
we see from Finding of Fact 31, the 1959 Portland marketing 
plan programed a substantial increase in bacon tonnage with 


several promotion periods and strong consumer devices thought 
needed to achieve the goals. Promotions were planned throughout 
the year for hams, frankfurters, sausage and luncheon meats in 


line with a specialty “handles” for a group devised in the 1958 
marketing plan. 


So, by the program respondent sought to achieve the purposes 
of increased bacon tonnage and more gross profit dollars from 
bacon. Any fostering of brand loyalty across the board for 


“Armour Star” was a hoped-for residual effect rather than a 
prime objective of the program. 

We do not think, however, that the affixing of any label such as 
“advertising” to the program for closes inquiry into the question 
as to whether the program violated the act. 


III 


We have seen above that the unit return to respondent on the 
bacon, taking into account the amount of the refund, was sub- 
stantially less than the unit cost. Not only was this so but the re- 
fund was a blockbuster. It brought the net price to the consumer 
after the rebate down to about 50 to 60 percent of the retail price 
and of course to a lower percentage of the wholesale price. The 
net price to consumers, therefore, was much below going whole- 
sale and retail bacon prices and the unit costs of respondent’s 
competitors. 


ARMOUR AND COMPANY 505 
Cite as 26 A.D. 484 


Naturally enough, respondent’s coupon refund offer boomed 


respondent’s sales of thick-sliced bacon and as shown by Finding 


of Fact 30, respondent’s competitors, at least during the five-week 
promotion period, lost sales and accounts. Respondent disbursed 
$143,000 in refunds, exclusive of the costs of handling the refunds 


and of advertising the promotion, 


Complainant produced an array of witnesses from the industry, 
from the United States Department of Agriculture and from the 
academic community who testified to the general effect that a 
coupon refund of the size offered and made by respondent is un- 


desirable and unfair in the meat packing industry. The small 


packer trade witnesses said that they could not afford to give 
refunds that would bring their net return below cost and that 
having to compete on such a basis would drive them out of busi- 
ness. 


Eminently-qualified economists appearing for complainant an- 
alyzed the promotion and condemned it on economic principles. 


Dr. Vernon A. Mund, for example, Professor of Economics, 
University of Washington, who has had long and extensive ex- 


perience in studying the economics of monopoly and unfair com- 
petition, testified in part: 
“Economic analysis shows that this business practice is 
based upon multiple-line merchandising in which cash funds 


are drawn from a family of products for use in making a 


cash refund or price cut (depending on how one chooses to 
describe it). It is a business practice which rests on large 
firm size, multiple-product selling, and plentiful cash rather 


than any advantage in efficiency in production. 


Business firms, in a position to do so, have frequently 
‘sowed the seeds of below-cost prices’ in hope of reaping a 


harvest of increased volume and higher market shares. From 
their point of view, the practice over a period of time may 
prove profitable. The other side of the coin is the effect of 
this practice on smaller firms. Persons interested in the 
health and survival of competition, upon logical and empirical 
grounds, have concluded that if the effects of the leverage or 
subsidy principle are injurious to competition, or are likely 
to be injurious, the practice should be condemned, regardless 
of its advantages to its practitioner. 





506 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D, 484 


Price, we have said, may be defined as the amount of money 
given per unit of a sale good (in this case a two-pound package 
of thick sliced bacon). If a consumer gives less money for a 
given sale good, there is a price cut. The coupon-redemption 
program was designed to enhance consumer sales, and the 
amount of money given by a consumer for a particular sale 
good is the price to be considered. 


Basic questions to be asked in determining whether or not 
such a business practice is in the public interest are (1) 
whether or not it can be shown in principle and in logic that 
such a practice works for the general good; and (2) whether 
or not the practice operates to injure producers who possess 
equal or better advantages in productive efficiency. 


The method employed was the leverage or subsidy principle. 
This mechanism can only be used by a large multi-product 
seller. Its use, particularly in a low-margin of profit industry, 
is likely to have the effect of placing efficient, enterprising 
competitors at a disadvantage not because of another’s real 
advantage in efficiency, but rather because of his large size 
and purse. An efficient producer suffers loss despite merit 
and the worth of his product. Others succeed not on the basis 
of a better product but because of financial power or leverage 
in the market.” (Tr. pp. 982, 983, 985). 


Additional experts in economics and marketing also expressed 
opinions to the same general effect. Dr. Leon Garoian, Oregon 
State University, said of the refund program: 


“Tn essence, this strategy is akin to forcing retailers into 
believing they must displace regularly stocked brands with 
Armour’s, or else they would lose customer traffic to other 
retailers who did stock Armour’s Star bacon. This is one blade 
of the economic scissors Armour used on retailers. The other 
blade is the strategy found in Respondent’s Exhibit 6, calling 
for efforts to ‘block out the possibility of a more aggressive 
competitor’. 


Coercion of this magnitude must certainly be considered 
as an undesirable effort to frustrate the workings of the 
competitive marketing system. 
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It is normal retailer strategy and common practice for 
competing retailers not to feature the same brand of mer- 
chandise at the same time. Yet, in connection with Armour’s 
program in 1959, competing retailers did, in fact, feature 
the same brand of bacon—Armour’s Star thick-sliced bacon 
in two-pound packages during the same period. 


Thus, Armour’s promotion restricted the competitive mar- 
ket forces by which suppliers jockey for position with dif- 
ferent stores, with some gaining in sales and some losing 
sales. In this case, Armour was able to have numerous com- 
peting stores feature Armour’s two pound thick-sliced bacon, 
thus negating the conventional workings of the retail market 
system. This was accomplished by circumventing the normal 
purchasing decisions of store managers by offering cash re- 
funds to consumers. 


It is apparent that Armour’s basic strategy was to offer 
consumers a sufficient refund on the purchase of this product 
to serve as a club over retailers to stock Armour’s product. 
For example, Respondent’s Exhibit 7 describes the program 
as ‘An aggressive, hard-hitting consumer offer that will put 
two-pound thick-sliced bacon in virtually every worthwhile 
market in the area’. 


The ability of a firm to turn its back to the normal com- 
petitive system to which I have referred is in part a function 
of the financial resources at its disposal. The economic notion 
is that a firm operating in many markets can offer to sell 
some or all of its products in a market or region at or below 
cost as a means to gain increased market shares in that mar- 
ket or region. 


Left undisturbed, a firm may, in fact, be willing to sell be- 
low cost in a specific region if it believes that in the longer 
run there is a profit to be made by doing so. Thus, the dis- 
turbing situation is that a firm that can turn its back to the 
normal competitive system also has the power to limit com- 
petition.” (Tr. pp. 1030, 1031). 


Dr. Albert G. Madsen, an agricultural economist in the office of 
the Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
testified in part: 
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“Characteristics of the meat packing industry provides 
further justification for condemning the 50-cent refund bacon 
promotional program. The fact that this industry is character- 
ized by low profit margins has been repeatedly emphasized in 
these hearings. Even large packers may have difficulty meet- 
ing such price reductions. The opinion has been expressed that 
survival would depend upon who ran out of money first if 
such a program would continue. It requires little imagination 
to recognize that a large company has greater resources upon 
which it can draw under such circumstances, and therefore 
has the greater chance for survival. There is little latitude for 
price reductions in this industry without selling the product 
below cost. 


Small packers would be the first to succumb; not because 
of inefficiency, mismanagement, or production of an inferior 
product, but because a large company utilizes market power 
in one area to sell below cost through a coupon device. The 
meat packing industry is already relatively concentrated. 
Effective competition hinges on the survival of such small 
firms.” (Tr. pp. 503, 504). 


Complainant also called as witnesses economists Dr. Gerald 
Engelman, Deputy Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, and Dr. Harold F. Breimyer who was Professor of 
Agricultural Economics, University of Illinois, at the time of his 
testimony. These experts condemned the coupon refund program 
in much the same way as the complainant’s other witnesses, re- 
garding the refund as a price reduction to consumers, and some 
criticized it also as price discrimination with primary line injury. 


The waging of competition upon the basis of large refunds to 
consumers resulting in below-cost unit returns‘ would leave only 
the giants in business and would not only bring about greater 
concentration in an industry already moderately oligopolistic but 
could very well result in repercussions on the supply side in the 
way of lower prices to livestock producers. Too, it is patent that 
entry into the meat packing business would be inhibited or serious- 
ly handicapped if newcomers had to come equipped financially to 
compete on such a basis. 





4. In Safeway Stores, Inc. v. Oklahoma Retail Grocers Association, Inc., 360 U.S. 334, 340 
(1959) the Supreme Court described loss-leader selling by a retailer as a “. . . destructive 
means of competition .. .” 
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Not only did respondent by the refund offer buy consumer pur- 
chases but it also bought space in the retailer’s display case. The 
evidence reveals that there is strenuous competition among pack- 
ers to get their bacon into the retailer’s bacon display case. As 
respondent’s 1958 marketing plan has it (RX 5, p. 32): “The 
nature of the meat business is such that it takes almost a miracle 
to force an item into the meat case. On the other hand, it is possi- 
ble for the meat packer to lead the meat buyer to believe he must 
carry an item.” Respondent purchased its way into the retailers’ 
display cases through the large consumer rebate offered. 


Respondent’s defense by way of testimony and exhibits is 
largely that the program constituted “advertising” rather than 
a price reduction, that its competitors were not hurt and that the 
program was a common marketing device utilized over the years 
by many in the food marketing field including meat packers. Re- 
spondent particularly stresses a coupon refund program on frozen 
Florida orange juice concentrate in 1959 which respondent claims 
was approved by the United States Department of Agriculture. 


Respondent’s unpersuasive attempt to immunize the program 
as “advertising” has been discussed above. We must agree, how- 
ever, with respondent that coupon refunds as a promotional tool 
are not unusual. But coupon refunds per se® are not the issue 
here and we are concerned only with the size of the refund here 
and its competitive impact or probable impact in view of the 
structure of the meat packing industry. Some of the refund offers 
collected by respondent are in industries with large profit margins. 
Some may be legal and some may probably be invalid. But the 
mere fact that others have made coupon refund offers, some of 
which may not be legal, does not exculpate the program under 
review from being in violation of the act. 


As to the coupon refund on orange juice concentrate (RX 3 
Effectiveness of A Special Promotional Campaign for Frozen 
Concentrated Orange Juice, Marketing Research Report No. 457, 
United States Department of Agriculture, Agricultural Marketing 
Service, Market Development Research Division) the program 
was one engaged in by 22 producers of Florida frozen orange 
juice concentrate with cooperation from the Florida Citrus Com- 
mission to move excessive stocks of orange juice concentrate. 





5. No issue is raised here as to the ethics of a promotion program that applies stimuli to 
consumer purchases in the way of a sizable refund offer and, at the same time, relies upon 
the failure of most of those reacting to the stimuli to claim the refund because of the im- 
pediment of mailing in the coupon and proof of purchase. 
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Whether or not the amount of refund brought returns below unit 
cost is not known or developed although the report indicates that 
this may have been so. This was an industry-wide promotion in 
an industry entirely different from meat packing. The Depart- 
ment of Agriculture report was an evaluation of results of the 
program and does not constitute an official ratification or approval 
of the program. We fail to see any controlling significance here 
in that program or the Department’s publication. 


IV 


It is, of course, indisputable that in legislating the act Congress 
intended to go beyond the then (1921) existing antitrust and 
trade regulation statutes. Wilson and Co. v. United States, 286 
F.2d 891 (7th Cir. 1961). Particularly is this true of section 202 
(a) and (b) of the act. These provisions of the act are as follows: 


“Section 202. It shall be unlawful with respect to meats, 
meat food products, livestock products in unmanufactured 
form, poultry, or poultry products for any packer or any live 
poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce; or 


(b) Make or give, in commerce, any undue or unreasonable 
preference or advantage to any particular person or locality 
in any respect whatsoever, or subject, in commerce, any 
particular person or locality to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever.” 


The standards in 202 (a) are not static. Congressman Ander- 
son of Minnesota, a member of the House Agriculture Committee 
and a sponsor of one of the bills that resulted in the act said in the 


House of Representatives : 


6. Such has been held to be the law for section 5 of the Federal Trade Commission Act 
(15 U.S.C. § 45 (a)(1)) prohibiting unfair methods of competition and unfair or deceptive 
acts in commerce. Federal Trade Commission v. Brown Shoe Co., Inc., 384 U.S. 316, 320, 
321 (1966); Federal Trade Commission v. R. F. Keppel & Bro., Inc., 291 U.S. 304, 310 
(1934). Concerning the “fair and equitable” standard of another statute the United States 
Supreme Court said in Securities and Exchange Commission v. Chenery Corp., 318 U.S. 80, 
89 (1943): ‘“‘Congress certainly did not mean to preclude the formulation by the [Federal 
Power] Commission of standards expressing a more sensitive regard for what is right and 
what is wrong than those prevalent at the time the Public Utility Holding Company Act 
became law .. .” See also Ely-Morris Safe Co. v. Mosler Safe Co., 7 F(2d) 603, 604 (2d 
Cir. 1925) in which the Court said (per L. Hand J.) “‘Yet there is no part of the law 
that is more plastic than unfair competition and what was not reckoned an actionable 
wrong 25 years ago may have become such today.” 


ARMOUR AND COMPANY 511 
Cite as 26 A.D. 484 


“Industry is progressive. The methods of industry and of 
manufacture and distribution change from day to day, and no 
positive iron-clad rule of law can be written upon the statute 
books which will keep pace with the progress of industry. So 
we have not sought to write into this bill arbitrary and iron- 
clad rules of law. We have rather chosen to lay down certain 
more or less definite rules, rules which are sufficiently flexible 
to enable the administrative authority to keep pace with the 
changes of methods in distribution and manufacture and in 
industry in the country.” (61 Cong. Rec. p. 1887) 


And the long and wide reach of 202 (a) is shown by Congress- 
man Anderson’s explanation in a colloquy with other Congress- 
men as follows: 


“Now, I want to call attention to the fact that for the most 
part the bill does not deal with offenses essentially criminal in 
character. It deals with offenses against good morals in busi- 
ness. That is the reason that the particular procedure adopted 
in this bill was adopted.” (61 Cong. Rec. p. 1888) 


It is evident, too, from the legislative history that by the act 
Congress sought to eliminate in their incipiency trade practices 
of the kind that lead to monopoly. Congressman Anderson pointed 
out during the passage of the legislation that “. . . what this bill 
seeks to do is to prohibit the particular conditions under which 
monopoly is built up, and so to prevent a monopoly in the first 
place and to induce healthy competition” (Meat Packer Hearings 
[Series D] before the Committee on Agriculture, House of Repre- 
sentatives, 67th Congress, lst Session, May 21, 0.26). 


We have set out above findings and conclusions as to the anti- 
competitive nature and results of coupon refund offers by a large 
packer which bring unit returns to the packer substantially below 
his unit costs and competitors’ unit costs. In view of the findings 
and conclusions above, the purposes of the act and the broadness 
of the charter given to the Secretary to achieve those purposes, 
we conclude that the refund program in issue constitutes an “‘un- 
fair” practice in violation of section 202 (a) of the act. 


V 


Respondent contends that even if the coupon refund offer may 
be considered to have resulted in sales below cost there is no vio- 
lation because of the absence of predatory intent and, by this, 
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respondent means an intent to destroy competition or to eliminate 
a competitor. 


In Wilson & Co. v. Benson, supra, the Court said at p. 895: 


“Wilson insists that the Secretary’s order cannot stand 
because there is no finding or conclusion that its program of 
price-cutting was for the purpose of acquiring a monopoly or 
eliminating a competitor. However, the language in section 
202 (a) of the Act does not specify that a ‘competitive injury’ 
or a ‘lessening of competition’ or a ‘tendency to monopoly’ be 
proved in order to show a violation by the statutory language 


” 
. 


Armour dismisses this holding and Swift & Co. v. United States, 
317 F.2d 53 (7th Cir. 1963) on the ground that these are price 
discrimination cases rather than cases in which the focus is on 
selling below cost. If it is not a sine qua non that the kind of 
predatory intent respondent thinks necessary be present in price 
discrimination violations,’ we fail to see why it is necessary where 
one leg of a discrimination consists in effect of sales below cost 
and this below-cost selling, or localized price-cutting below cost, 
is charged as an “unfair” practice. 


Respondent seems to reason that because intent to destroy com- 
petition or to eliminate a competitor is necessary to constitute a 
violation of section 3 of the Robinson-Patman Act (15 U.S.C. § 
13 (a)) in the case of sales at “unreasonably low prices” that 
such an intent is somehow read into section 202 of our act. 


In section 8 of the Robinson-Patman Act Congress selected 
specified trade practices and made them subject to criminal sanc- 
tions. Because that statute requires an intent to destroy competi- 
tion or to eliminate a competitor an essential element for criminal 
violation does not mean that such intent is also necessary under 
section 202 (a) of our act. In Federal Trade Commission v. An- 
heuser Busch, 363 U.S. 5386 (1960) the United States Supreme 
Court held that territorial price discrimination could be a violation 
of section 2 (a) of the Clayton Act as amended by the Robinson- 
Patman Act (15 U.S.C. § 13 (a)) if the injury to competition 
required by that section exists although section 3 carries for terri- 


7. Concerning the kind of competitive injury required by section 2 (a) of the Clayton 


Act as amended by the Robinson-Patman Act (15 U.S.C. § 13 (a)) the United States 
Supreme Court said a few weeks ago “We believe that the act reaches price discrimination 
that erodes competition as much as it does price discrimination that is intended to have 
immediate destructive impact.’’ Utah Pie Company v. Continental Baking Co., 35 Law Week 
4373, 4378 (April 24, 1967). 


Me 
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torial price discrimination the necessity of intent to destroy com- 
petition or to eliminate a competitor. 


In Federal Trade Commission v. Brown Shoe Co., Inc., 384 U.S. 
316 (1966) it was held that the Federal Trade Commission had 
power under section 5 of the Federal Trade Commission Act (15 
U.S.C. § 45 (a) (1)) to prohibit Brown’s exclusive franchise pro- 
gram without the necessity of proving that the program’s effects 
“... may be to substantially lessen competition or tend to create 
a monopoly .. .” as required by section 3 of the Clayton Act (15 
U.S.C. § 14) for violation by exclusive agreements. We conclude 
that there is no necessity here to find that Armour was out to 
inflict more grievous injury upon competition than that con- 
demned in section 3 of the Clayton Act, namely, that Armour had 
the intent to destroy competition or to eliminate a competitor. 


Respondent intended to do what it did, namely, to divert busi- 
ness from its competitors to itself through the use of the coupon 
refund program. While diverting customers to oneself is normal 
and usual competition, respondent did so through the use of an 
illicit method. If any so-called predatory intent need be present, 
the intent to do what it did is all that is necessary under the cir- 
cumstances. 


Respondent’s argument that the act is unconstitutional if con- 
strued to prohibit below-cost sales, absent predatory intent of the 
kind thought necessary by respondent, does not persuade. Re- 
spondent cites numerous court decisions most of which hold 
criminal] statutes invalid for vagueness. The cases cited have no 
relevancy here. Congress intentionally gave a broad grant of 
power to the Secretary and provided a forum for the very pur- 
pose of adjudicating whether or not a packer trade practice vio- 
lates the statute. It is only after a full hearing and opportunity 
for judicial review that a packer becomes subject to sanction for 
engaging in a practice found to be violative of the act. 


VI 


Complainant also charges that the program constitutes an “un- 
justly discriminatory” practice in violation of 202 (a) and, in 
addition, violates section 202 (b). 


Our logic, however, will not permit us to find these violations 
when we conclude at the same time violation as an “unfair” 
practice because of the indirect sales substantially below cost. 
We do not see how the practice can be intrinsically viols ‘ive of the 
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act as “unfair” and also be violative of the act at the same time 
for disparity of treatment. 


If, however, the practice is not an “unfair” one in violation 
of 202 (a) we conclude that it violates the “unjustly discrimina- 
tory” provisions of section 202 (a). Respondent offered the re- 
funds only in part of its Western Area aithough the costs of its 
advertising and promotion, including the refund program, were 
assessed against all products to be sold in the Western Area. The 
explanation for not offering the refunds throughout the entire 
area is only that respondent was not “set up” to do so. Refunds 
were available, however, in Alaska and Hawaii and respondent’s 
explanation does not constitute an adequate answer as to why 
the program was not “unjustly discriminatory” in favor of the 
retail customers who could get the refund. We think that there 
was territorial discrimination in net prices to consumers by offer- 
ing the refund only in part of respondent’s Western Area. 


As can be seen from section 202 (b), and as emphasized in 
Swift and Co. v. United States, supra, section 202 (b) prohibits 
a packer from making or giving any undue or unreasonable pref- 
erence or advantage to any particular person or locality in any 
respect whatsoever. 

The giving of a refund bringing unit return on a product sub- 
stantially below unit cost in selected areas simply to increase the 
packer’s share of the market in such areas at the expense of its 
competitors is an unreasonable preference or advantage to such 
areas and the consumers therein. The considerations above as to 
why we think the refund program “unfair” are also supportive of 
our conclusion that the program was “unjustly discriminatory” 
under section 202 (a) and an “undue or unreasonable preference 
or advantage” under section 202 (b). 


Complainant also alleges violation of that part of section 202 
(e) of the act which makes it unlawful for any packer to engage 
in any course of business or do any act for the purpose of or with 
the effect of “restraining commerce’. We are not presented with 
any convincing demonstration of such a violation by complainant 
and we dismiss this charge. All objections, exceptions, requests, 


etc., inconsistent with this decision and order, whether or not 
specifically mentioned herein, are overruled. 


— 
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Vil 


We come then finally to the difficult task of framing an order. 
To prohibit any coupon refund which brings the unit return of an 
item below the unit cost, no matter how slight, would seem to pre- 
clude respondent, as a practical matter, from offering coupon 
refunds on most or many meat products. Profit margins are 
generally narrow in the industry and the unit cost of a particular 
item sold during a promotion period cannot be ascertained with 
absolute precision until after the sale due to variables in the cost 
of the raw material, etc. 


Consequently, we prefer not to issue the order recommended by 
the hearing examiner and the complainant but to issue one per- 
mitting some flexibility and which will proscribe what respondent 
did here. Cf. the order in Jn re Swift & Co., 21 A.D. 332 (1962), 
aff'd. Swift & Co. v. United States, supra. The record indicates 
that respondent is offering coupon refunds to consumers in parts 
of the United States other than its Western Area and on items 
other than bacon. We conclude the order should not be restricted 


to the Western Area or to the exact commodity involved. 


ORDER 


Immediately prior to the launching of any program offering 
or giving a refund to any retail purchaser or consumer of meats 
or meat food products, respondent shall ascertain the unit cost 
at that time for the item in connection with which the refund 
is offered, and shall cease and desist from offering or giving a 
refund which when added to said unit cost results in a net unit 
return for the item to respondent substantially less than unit cost 
(including the amount of the refund). Provided: That this order 
shall not apply to the introduction of a really new meat product. 


(No. 11,199) 


In re BEVERLY WHOLESALE MEAT COMPANY. P&S Docket No. 
3846. Decided May 19, 1967. 


Packer—Failure to pay when due—Checks—Cease and desist— 
Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from issuing insufficient funds checks for meat purchased in 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 515 


commerce, purchasing meat while insolvent unless payment is made at 


time of purchase and failing to pay when due the full purchase price 
of such meat. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Packers and Stockyards Division, Consumer and Mar- 


keting Service, now the Packers and Stockyards Administration, 


United States Department of Agriculture, charging that the re- 
spondent violated certain provisions of the Act. 


Respondent filed an answer in which it admits the jurisdictional] 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the report of the Hear- 
ing Examiner, and consents to the issuance of a specified order 
with findings and conclusions, for the purpose of this proceeding 
only, based upon the allegations set forth in the complaint. Com- 
piainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Beverly Wholesale Meat Company, hereinafter refer- 
red to as the respondent, is a corporation with its principal place 


of business located at 18425 Parthenia Street, Northridge, Cali- 
fornia. 


(b) Respondent at all times material herein was engaged 
in the business of preparing meats for sale in commerce. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the forty-three transactions set forth 
in paragraph II of the complaint, purchased meat in commerce 
on open accounts (credit) while its current liabilities exceeded its 
current assets and failed to pay the fuil purchase price of such 


BEVERLY WHOLESALE MEAT CO. 517 
Cite as 26 A.D. 515 


meat in accordance with the purchase agreements between the 
respondent and the sellers of such meat. 

3. (a) Respondent, on or about the dates set forth below, 
issued checks in purported payment for meat purchased in com- 
merce which checks were returned unpaid by the bank upon which 


they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Amount 
Check 1966 Payee of Cheek 
December 6 Gold Star Meat Co., Inc. $4,546.80 

” 7 ” ” ”? ” ” 3,314.70 
Ps 8 Capitol Packing Co. 6,500.00 


(b) During the months of November and December 1966, 


respondent had an agreement with Trojan Meat Company, Los 
Angeles, California (hereinafter referred to as Trojan), by the 
terms of which Trojan agreed to guarantee payment of the pur- 
chase price of meat purchased in commerce by the respondent and 
the respondent agreed to reimburse Trojan for all sums paid on 
respondent’s behalf in pursuance of such agreement. On or about 
the dates set forth below, in purported reimbursement of Trojan 
for sums paid for meat as agreed, respondent issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 


account upon which such checks were drawn. 


Date of Amount 
Check 1966 Payee of Check 
November 15 Trojan Meat Company $ 7,848.10 

11 os ~ = 9,000.00 

28 i ~ os 7,000.00 

30 = " a 10,595.77 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 


herein, it is concluded that respondent has engaged in unfair prac- 
tices in commerce in violation of section 202(a) of the Act (7 U.S.C. 
192(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: 


(a) issuing checks in payment, directly or indirectly, for meat 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn to 
pay such checks; 


(b) purchasing meat in commerce while respondent’s current 
liabilities exceed its current assets unless respondent pays the 
full purchase price of the meat at the time of purchase; and 


(c) failing to pay when due the full purchase price of meat 
purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 11,200) 


JOHN BUCHHOLZ, JR. v. ARTHUR SCARBROUGH, et al. P&S Docket 
No. 3575. Decided May 19, 1967. 


Liability of corporation—Corporate officers—Fraud 


Reparation awarded complainant against respondent corporation, which de- 
faulted in the filing of an answer, for purchase price of cattle purchased 
and received by respondent corporation. Complaint dismissed against 
individual respondents who did not incur personal liability as corporate 
officers absent showing of fraud. 


Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for complainant. 
Mr. Ivan D. Wilson, of Wilson & Wilson, Shenandoah, Iowa, for re- 
spondents Arthur L. Scarbrough and Pau! H. Kilpatrick. 
Mr. Richard G. Davidson, of Davidson & Hemphill, Calrinda, Iowa, for 
respondent Bill Paden. 
Mr. Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


! 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on March 8, 1965, 
complainant seeks reparation in the amount of $4,672.68 alleging 
that on February 12, 1965, the respondents purchased 26 head of 
steers from the complainant at Falls City, Nebraska; that on that 
date, respondent Arthur Scarbrough issued a customer draft in 
the amount of $4,672.68 payable through the City National Bank 
of Shenandoah, Iowa; that when he issued the draft to complain- 
ant, said respondent knew that it would not be paid; and that pay- 
ment of the draft was in fact refused on February 18, 1965. It is 
also alleged that just prior to this transaction, three of the re- 
spondents had executed a demand promissory note in the amount 
of $27,500 payable to the City National Bank of Shenandoah, Iowa, 
secured by a chattel mortgage on 330 mixed steers which were 
represented as being in the possession of the Shenandoah Live- 
stock Auction, Inc.; that the respondents “well knew that the 
security of the 330 mixed steers therein described did not in fact 
exist”; that the respondents had authorized the City National 
Bank of Shenandoah, Iowa, to liquidate the mortgaged security 
by a sale to be held on February 18, 1965; and that the said pur- 
chase of 26 head of steers “was made for the sole purpose of ob- 
taining possession of the said steers to resell the same to apply the 
proceeds of sale to the said indebtedness due the City National 


Bank or to make good the security for sale as described in said 
mortgage... .” 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of this Department and 
filed in this proceeding pursuant to §204.40 of the rules of practice 
(9 CFR 202.40), were served upon the respondents. A copy of the 
investigative report was also served upon complainant. 


Respondents Paul Kilpatrick and Arthur Scarbrough filed sep- 
arate answers on June 3, 1965, in each of which it is admitted that 
complainant was a livestock dealer registered under the provisions 
of the Act; and that Shenandoah Livestock Auction, Inc., operated 
a posted stockyard and engaged in the business of a dealer and 
market agency. In each of the answers, all other allegations of the 
complaint are denied and the answering respondents allege that 
any debt that may be owed to complainant is the debt of the re- 
spondent corporation; that the answering respondents had no 
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knowledge of said corporation’s financial condition and acted only 
as officers, shareholders, and agents of said corporation. 


Respondent Bill Paden filed an answer on June 3, 1965, admit- 
ting that Shenandoah Livestock Auction, Inc., operated a posted 
stockyard and engaged in the business of a dealer and market 
agency; admitting that the individual respondents were the sole 
stockholders and officers of the Shenandoah Livestock Auction, 
Inc.; and alleging that at all times mentioned in the complaint 
respondent Paden was acting as the agent, servant, and employee 
of Shenandoah Livestock Auction, Inc.; and that any money due 
complainant would be owed by the respondent corporation and not 
by respondent Paden in his individual capacity. 


No answer was filed by Shenandoah Livestock Auction, Inc. All 
of the individual respondents requested an oral hearing. 


An oral hearing was held at Shenandoah, Iowa, on February 16, 
17, and 18, 1966. Michael T. Murphy, of the Office of the General 
Counsel of this Department, served as presiding officer. The com- 
plainant was represented at the hearing by C. T. “Tad” Sanders, 
Attorney at Law, Kansas City, Missouri. The respondents Arthur 
Scarbrough and Paul Kilpatrick were represented by Ivan D. Wil- 
son, Attorney at Law, Shenandoah, Iowa. Respondent Bill Paden 
was represented by Richard Davidson, Attorney at Law, Clarinda, 
Iowa. This proceeding was consolidated for hearing with two relat- 
ed cases, P. & S. Docket Nos. 3574 and 3576. This procedure was 
agreed to by all of the parties. Sixteen witnesses testified at the 
hearing, and thirty-five exhibits were received into evidence. The 
complainant and the individual respondents filed suggested find- 
ings of fact and conclusions of law. Respondents Scarbrough and 
Kilpatrick also filed exceptions to the proposed findings filed by 
complainant. The individual respondents filed briefs. 


FINDINGS OF FACT 


1. Complainant, John Buchholz, Jr., 2316 Lane Street, Falls 
City, Nebraska, is an individual registered under the Act with the 
Secretary of Agriculture as a dealer. 


2. Respondent Shenandoah Livestock Auction, Inc., Shenan- 
doah, Iowa, was at all times material herein a corporation register- 
ed under the Act with the Secretary of Agriculture as a market 
agency and dealer. During such times said corporation operated 
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the Nishna Valley Sales Co. stockyard, Shenandoah, Iowa, a posted 
stockyard subject to the provisions of the Act. 


3. Respondent Arthur Scarbrough, an individual whose address 
is Shenandoah, Iowa, was at all times material herein the president 
of the Shenandoah Livestock Auction, Inc. 


4. Respondent Bill Paden, an individual whose address is St. 
Joseph, Missouri, was at all times material herein the treasurer- 
secretary of the Shenandoah Livestock Auction, Inc. 


5. Respondent Paul Kilpatrick, an individual whose address 
is Tabor, Iowa, was at all times material herein the vice-president 
of the Shenandoah Livestock Auction, Inc. 


6. On February 12, 1965, at the Falls City Auction Co. stock- 
yard, Falls City, Nebraska, a posted stockyard subject to the pro- 
visions of the Act, respondent Shenandoah Livestock Auction, Inc., 
bought 26 steers from complainant for a total of $4,672.68, which 
sum remains due and owing to complainant by said respondent. 


7. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Respondent Shenandoah Livestock Auction, Inc., failed to file 
an answer to the complaint and by reason of such default said re- 
spondent is deemed to have admitted the allegations of the com- 
plaint. (9 CFR 202.41(c)) A failure to pay the purchase price for 
livestock purchased in commerce at a posted stockvard constitutes 
an unjust practice in violation of the Act on the basis of which 
reparation may be awarded. Russell v. Mitchell, 25 A.D. 519 
(1966). An order will therefore be issued requiring payment by 
said respondent to complainant of the purchase price of the live- 
stock bought from him on February 12, 1965. 


The complainant in a reparation proceeding has the burden cf 
proving his claim. Epp v. Lathrop, 22 A.D. 1265, 1268 (1963). 
The evidence fails to establish that at the time respondent Scar- 
brough purchased the 26 steers from complainant and delivered 
the draft to him, said respondent knew that the draft would be 
dishonored and that complainant would not be paid for the animals. 
It appears that when complainant sold the cattle, he assumed that 
they were being sold to the Shenandoah Livestock Auction, Inc., 
and the cattle were in fact bought for said respondent. It was not 
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shown that the purchase was made with an intent to defraud com- 
plainant or that any of the individual respondents incurred liability 
to complainant in connection with this transaction. Under the cir- 
cumstances, the complaint must be dismissed as to the individual 
respondents. 


ORDER 


Within 30 days from the date of this order, respondent Shenan- 
doah Livestock Auction, Inc., shall pay to complainant as repara- 
tion the sum of $4,672.68 with interest thereon at the rate of 6% 
per annum from March 1, 1965, until paid. The complaint is dis- 
missed as to respondents Bill Paden, Paul Kilpatrick, and Arthur 
Scarbrough. Copies hereof shall be served upon the parties. 


(No. 11,201) 


BUCHHOLZ & CAMPBELL, INC., d/b/a FALLS CITY AUCTION CO. v. 
ARTHUR SCARBROUGH, et al. P&S Docket No. 3576. Decided 
May 19, 1967. 


Liability of corporation—Corporate officers—Fraud 


Reparation awarded complainant against respondent corporation, which de- 
faulted in the filing of an answer, for purchase price of cattle pur- 
chased and received by respondent corporation. Complaint dismissed 
against individual respondents who did not incur personal liability as 
corporate officers absent showing of fraud. 

Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for complainant. 

Mr. Ivan D. Wilson, of Wilson & Wilson, Shenandoah, Iowa, for re- 
spondents Arthur L. Scarbrough and Paul H. Kilpatrick. 

Mr. Richard G. Davidson, of Davidson & Hemphill, Calrinda, Iowa, for 
respondent Bill Paden. 

Mr. Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on March 8, 1965, com- 
plainant seeks reparation in the sum of $7,626.31 alleging that on 
February 12, 1965, respondents purchased 64 head of livestock 
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from complainant; that in purported payment respondent Scar- 
brough delivered a draft to complainant; that the bank upon which 
the draft was drawn, refused to honor it upon presentment; and 
that, when he delivered the draft to complainant, respondent Scar- 
brough knew that it would be dishonored. It is further alleged 
that, just prior to the purchase of the 64 steers, three of the re- 
spondents had executed a demand promissory note in the amount 
of $27,500 payable to the City National Bank of Shenandoah, Iowa; 
that the note was secured by a mortgage on 330 head of livestock 
which, according to the mortgage, were in the possession of the 
Shenandoah Livestock Auction, Inc.; that as respondents knew, 
the security of 330 mixed steers described in the mortgage did 
not in fact exist; that respondents had executed a written authori- 
zation to the said City National Bank allowing it to sell the live- 
stock described in the chattel mortgage; that the sale was to be 
held on February 18, 1965; and that the purchase from complain- 
ant was made “for the sole purpose of obtaining possession of the 
said steers to resell the same to apply the proceeds of sale to the 
said indebtedness due the City National Bank or to make good the 
security for sale as described in said mortgage prior to the time 
of authorized sale on February 18, 1965 and to defraud com- 
plainant.” 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondents. A copy 
of the investigative report was also served upon complainant. 


Respondents Scarbrough and Kilpatrick filed separate answers 
in each of which it is alleged that any debt that may be owed to 
complainant is that of the Shenandoah Livestock Auction, Inc.; 
that said respondents were merely stockholders and officers of 
said corporation; and that they had no knowledge concerning the 
financial condition thereof at the time of the transaction involved. 
Respondent Scarbrough also alleges that he acted in good faith 
at all times and was in no manner motivated by fraud. 


Respondent Paden filed an answer alleging that at all times 
mentioned in the complaint, he was acting on behalf of the re- 
spondent corporation and that any money due to complainant would 
be due from the corporation and not from said respondent in- 
dividually. 
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No answer was filed on behalf of the corporate respondent. The 
individual respondents requested an ora! hearing. 


An oral hearing was held at Shenandoah, Iowa, on February 16, 
17, and 18, 1966. Michael T. Murphy, of the Office of the General 
Counsel of this Department, served as presiding officer. The com- 
plainant was represented at the hearing by C. T. “Tad” Sanders, 
Attorney at Law, Kansas City, Missouri. The respondents Arthur 
Scarbrough and Paul Kilpatrick were represented by Ivan D. Wil- 
son, Attorney at Law, Shenandoah, Iowa. Respondent Bill Paden 
was represented by Richard Davidson, Attorney at Law, Clarinda, 
Iowa. This proceeding was consolidated for hearing with two relat- 
ed cases, P. & S. Docket Nos. 2574 and 3575. This was agreed to 
by all of the parties. Sixteen witnesses testified at the hearing and 
thirty-five exhibits were received into evidence. The complainant 
and the individual respondents filed suggested findings of fact 
and conclusions of law. Respondents Scarbrough and Kilpatrick 


also filed exceptions to the proposed findings filed by complainant. 
In addition, said respondents and respondent Paden filed briefs. 


FINDINGS OF FACT 


1, Complainant, Buchholz & Campbell, Inc., is a corporation 


doing business as Falls City Auction Co., Falls City, Nebraska, 
which at all times material herein was registered under the Act 
with the Secretary of Agriculture as a market agency. 


2. Respondent Shenandoah Livestock Auction, Inc., Shenan- 


doah, Iowa, a corporation, was at all times material herein register- 
ed under the Act with the Secretary of Agriculture as a market 
agency and dealer. During such times, respondents Arthur Scar- 


brough, Pau! Kilpatrick and William D, Paden were the president, 


vice-president, and secretary-treasurer, respectively, of the re- 
spondent corporation. 


3. Respondent William D. Paden is an individual whose address 
is St. Joseph, Missouri. 


4. Respondent Paul Kilpatrick is an individual whose address 
is Tabor, Iowa. 


5. Respondent Arthur Scarbrough is an individual whose ad- 
dress is Shenandoah, Iowa. 


6. On February 12, 1965, at the Falls City Auction Co. stock- 
yard, a posted stockyard subject to the provisions of the Act, re- 
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spondent Shenandoah Livestock Auction, Inc. purchased 64 head 


of cattle from complainant for a total of $7,626.31. No part of the 
purchase price has been paid to complainant. 


7. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Respondent Shenandoah Livestock Auction, Inc., failed to file 
an answer to the complaint and by reason of such default said re- 
spondent is deemed to have admitted the allegations of the com- 
plaint (9 CFR 202.41(c)). An order will therefore be issued re- 
quiring payment by said respondent to complainant of the pur- 
chase price of the 64 head of cattle purchased on February 12, 
1965. A failure to pay for livestock purchased in commerce at a 
posted stockyard constitutes an unjust practice in violation of the 
Act on the basis of which reparation may be awarded. Harvey 
Livestock Auction v. Miller, 24 A.D. 452 (1965). 


A complainant in a reparation proceeding has the burden of 
proving its claim. Hpp v. Lathrop, 22 A.D. 1265, 1268 (19638). 
The evidence fails to establish that at the time respondent Scar- 
brough purchased the 64 head of cattle and delivered the draft to 
complainant, said respondent knew that the draft would be dis- 
honored and that complainant would not be paid for the animals. 
When the animals were sold, complainant assumed that they were 
being sold to the Shenandoah Livestock Auction, Inc., and the 
cattle were in fact bought for said respondent. It was not shown 
that the purchase was made with an intent to defraud complainant 
or that any of the individual respondents incurred liability to com- 
plainant in connection with this transaction. On the basis of all of 


the foregoing, it is concluded that the complaint must be dismissed 
as to the individual respondents. 


ORDER 
Within 30 days from the date of this order, respondent Shen- 


andoah Livestock Auction, Inc., shall pay to complainant, as repara- 
tion, the sum of $7,626.31 with interest thereon at the rate of 6% 


per annum from March 1, 1965, until paid. The complaint is dis- 
missed as to respondents Bill Paden, Paul Kilpatrick, and Arthur 


Searbrough. Copies hereof shall be served upon the parties. 
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(No. 11.202) 


FAIRGROUND SALE CoMPANY, INC. v. ARTHUR SCARBROUGH, et al. 
P&S Docket No. 3574. Decided May 19, 1967. 


Liability of corporation—Amendment to cormplaint—Jurisdiction— 
Corporate officers 


Where complaint timely filed against respondent corporation, which de- 
faulted in the filing of an answer, corporation liable for amount owing 
for cattle purchased. Complaint dismissed against individual respond- 


ents who did not incur personal liability as corporate officers, and 
amendment to complaint also dismissed for lack of evidence as to time 


of accrual of cause of action. Complaint also dismissed against a corpo- 
rate officer for failure to establish that he was a dealer. 


Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for complainant. 
Mr, Ivan D, Wilson, of Wilson & Wilson, Shenandoah, Iowa, for re- 
spondents Arthur L. Scarbrough and Paul H. Kilpatrick. 
Mr. Richard G. Davidson, of Davidson & Hemphill, Calrinda, Iowa, for 


respondent Bill Paden. 
Mr. Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the Act. In a complaint filed on March 8, 1965, and 
an amendment thereto filed on November 3, 1965, complainant 
seeks reparation from respondents alleging that they consigned 


48 head of mixed steers to the complainant for sale in the regular 


course of its business; that the cattle were sold on February 12, 
1965, for a net amount of $4,247.49; and Bill Paden, one of the 
respondents, received a check from the complainant in that 
amount; that on the same date respondent Bill Paden purchased 


63 head of mixed steers from complainant and in purported pav- 
ment delivered to it a check in the amount of $7,440.07; that also 


on this same day respondent Bill Paden delivered a check to the 
complainant in the amount of $11,686.90 advising complainant 


that he had drawn two drafts totaling such amount upon the com- 
plainant and had deposited them in the City National Bank of 


Shenandoah, Iowa, for collection; that the two checks issued by 
respondent Paden were dishonored; and that the complainant 
stopped payment of its check in the amount of $4,247.49 but paid 
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the two drafts totaling $11,686.90. It is further alleged that the 
respondents sold the 63 head knowing that no funds were avail- 


able to honor the checks previously delivered by respondent Paden 
to complainant; and that the proceeds of sale were either diverted 
by respondents to their own use or applied towards a debt owed 


by them to the City National Bank of Shenandoah, Iowa. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Divisien of this Department and 
filed in the proceeding pursuant to § 202.40 of the rules of prac- 


tice (9 CFR 202.40), were served upon the respondents. A copy of 
the investigative report was also served upon the complainant. 


Respondent Bill Paden filed an answer denying liability to com- 
plainant and alleging that he had acted as agent and employee of 
the Shenandoah Livestock Auction, Inc.; and that any money 


owed to complainant would be due from the respondent corpora- 
tion and not from respondent Paden in his individual capacity. 


Respondent Scarbrough filed an answer alleging that the acts 
complained of were committed by respondent Bill Paden; that 


said respondent also had the active control and knowledge of the 


finances of respondent Shenandoah Livestock Auction, Inc.; that 
any debt claimed in this proceeding is the debt of said corporation ; 
and that respondent Scarbrough is not personally liable to com- 
plainant. 


Respondent Kilpatrick filed an answer al'eging that he merely 
was an officer and stockholder of the respondent corporation ; that 
any debt that may be owed to complainant is that of the corpora- 


tion; and that respondent Kilpatrick was not active in the man- 


agement of the corporation and had no knowledge concerning its 
financial status. 


No answer was filed by the Shenandoah Livestock Auction, Inc. 
The three individual respondents requested an oral hearing. 


An oral hearing was held at Shenandoah, Iowa, on February 16, 


17, and 18, 1966. Michael T. Murphy, of the Office of the General 
Counsel of this Department, served as presiding officer. The com- 
plainant was represented at the hearing by C. T. “Tad” Sanders, 


Attorney at Law, Kansas City, Missouri. The respondents Arthur 


Scarbrough and Paul Kilpatrick were represented by Ivan D. Wil- 
son, Attorney at Law, Shenandoah, Iowa. Respondent Bill Paden 
was represented by Richard Davidson, Attorney at Law, Clarinda, 


Iowa. This proceeding and two related cases, P. & S. Docket Num- 








528 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 526 


bers 3575 and 3576, were consolidated for hearing. Sixteen wit- 
nesses testified at the hearing and thirty-five exhibits were re- 
ceived into evidence. The complainant and the individual respond- 
ents filed suggested findings of fact and conclusions of law. Said 
respondents also filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fairground Sale Company, Inc., Maryville, 
Missouri, is a corporation which at all times material herein was 
registered under the Act with the Secretary of Agriculture as a 
market agency. 


2. Respondent Shenandoah Livestock Auction Inc., Shenan- 
doah, Iowa, was at all times material herein a corporation register- 
ed under the Act with the Secretary of Agriculture as a market 
agency and dealer. During such times, respondents Arthur Scar- 
brough, Paul Kilpatrick, and William D. Paden were the president, 
vice-president, and secretary-treasurer, respectively, of the re- 
spondent corporation. 


38. Respondent Arthur Scarbrough is an individual whose ad- 
dress is Shenandoah, Iowa. 


4. Respondent Paul Kilpatrick is an individual whose address 
is Tabor, Iowa. 


5. Respondent Bill Paden is an individual whose address is 
St. Joseph, Missouri. 


6. On February 12, 1965, at the livestock market known as 
the Fairground Sale Company stockyard, a posted steckyard sub- 
ject to the provisions of the Act, complainant sold 46 head of cattle 
for the account of the Shenandoah Livestock Auction, Inc., for a 
total of $4,247.49. A check in that amount was issued by com- 
plainant payable to respondent Bill Paden. Respondent Paden de- 
posited the check to his account at the First National Bank, Essex, 
Towa. 


= 


7. At the Fairground Sale Company stockyard, on February 12, 
1965, respondent Paden purchased 63 head of cattle for the account 
of the Shenandoah Livestock Auction, Inc., for a total of $7,440.07. 
In purported payment therefor respondent Paden issued a check 
in that amount drawn on an account of the Shenandoah Livestock 
Auction, Inc., at the City National Bank, Shenandoah, Iowa. Re- 
spondent Paden also issued a check in the sum of $11,686.90 which 
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again was drawn on a bank account of the Shenandoah Livestock 
Auction, Inc. Respondent Paden delivered both checks to com- 
plainant. The second check was issued by respondent Paden with 
the explanation that he had previously drawn two drafts on com- 
plainant totaling $11,686.90. The two checks issued by respondent 
Paden were promptly deposited for collection and were dishonored. 


8. Sometime after March 8, 1965, following a dispute in this 
regard between the banks involved, the two drafts drawn by re- 
spondent Paden were honored by the Citizens State Bank, Mary- 
ville, Missouri, which charged the total amount thereof against 
complainant’s account. Such drafts were honored by said bank on 
the basis of instructions which were issued by complainant prior 
to its being notified concerning the dishonor of the checks issued 


by respondent Paden. The payee of the two drafts was the Shen- 
andoah Livestock Auction, Inc. 


9. Upon being notified concerning the dishonor of the checks 
issued by respondent Paden, complainant stopped payment of the 
check for $4,247.49, and credited such amount against the purchase 
price of the 63 cattle bought on February 12, 19865, by the Shenan- 
doah Livestock Auction, Inc. 


10. On February 13, 1965, respondent Scarbrough paid 
$6,934.15 to the respondent corporation for 61 steers purchased by 
him. On February 15, 1965, at respondent Paden’s direction, the 
Shenandoah Livestock Auction, Inc., issued a check for $9,881.68 
to respondent Paden. The check was dishonored. 


11. On February 21, 1962, the individual respondents entered 
into an agreement with the City National Bank, Shenandoah, Iowa, 
guaranteeing payment of any debts which might be incurred by 
the Shenandoah Livestock Auction, Inc., up to $30,000. 


12. On February 12, 1965, the Shenandoah Livestock Auction, 
Inc., borrowed $27,500 from the City National Bank, Shenandoah, 
Iowa. The loan was to be repaid within seven days. The note was 
secured by a chattel mortgage on 330 head of steers. Such steers 
were represented as being owned by the Shenandoah Livestock 
Auction, Inc. At that time, said respondent did not own 330 steers. 


13. On February 18, 1965, pursuant to an agreement by the 
respondent corporation with the City National Bank, an auction 
sale was held at the livestock market operated by the Shenandoah 
Livestock Auction, Inc., and the proceeds of sale were paid to the 
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City National Bank. Some of the livestock purchased by respondent 
Paden from complainant was sold at this auction. 


14. Respondent Paden had charge of the bookkeeping opera- 
tions of the respondent corporation. On February 12, 1965, re- 
spondent Paden knew that the corporation was hopelessly in- 
solvent. 


15. A complaint was filed within 90 days of the accrual of the 
cause of action concerning the nonpayment of the purchase price 
of the 63 head of cattle bought on February 12, 1965, by the Shen- 
andoah Livestock Auction, Inc. 


16. Complainant filed an amendment to the complaint on No- 
vember 3, 1965, adding the alleged cause of action concerning the 
two drafts totaling $11,686.90 which were issued by respondent 
Paden on February 12, 1965, and which were honored by complain- 
ant’s bank on an unspecified date. No facts were alleged in the 
complaint as amended and no evidence was introduced showing 
that the amendment was filed within 90 days of the accrual of 
the cause of action alleged therein, as required by 7 U.S.C. 210. 


CONCLUSIONS 


Complainant filed a timely complaint concerning the nonnay- 
ment of the purchase price of the 63 head of cattle bought by the 
Shenandoah Livestock Auction, Inc., on February 12, 1965. A 
failure to pay the full amount of the purchase price in connection 
with a purchase of livestock in commerce at a posted stockvard 
constitutes an unjust practice in violation of the Act on the basis 
of which reparation may be awarded. Russell v. Mitchell, 25 A.D. 
519 (1966). Accordingly, respondent Shenandoah Livestock 
Auction, Inc., will be ordered to pay reparation to complainant in 
the sum of $3,192.58, the unpaid balance of the purchase price 
of such 63 head. 


In reparation proceedings under the Act involving livestock, the 
jurisdiction of the Secretary of Agriculture is limited to the crant- 
ing of awards against market agencies, stockyard owners and 
dealers, within the meaning of such terms as defined in the Act 
(7 U.S.C. 201, 209). Anderson v. Richardson, 25 A.D. 525 (1966). 
In his answer, respondent Paden denies that he was engaged in 
the business of a dealer during the time involved. A complainant 
has the burden of proving its cause of action. Epp v. Lathrop, 22 
A.D. 1265, 1268 (1963). It was not established that respondent 
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Paden was a person subject to the provisions of the Act at the 
time of the transactions involved herein. Under the circumstances, 
the complaint must be dismissed as to said respondent. Moreover, 
no facts were established on the basis of which one might find 
that respondent Kilpatrick or respondent Scarbrough incurred per- 
sonal liability to complainant, and the complaint must also be dis- 
missed as to said respondents. 


ORDER 


Within 30 days from the date of this order, respondent Shenan- 
doah Livestock Auction, Inc., shall pay to complainant the sum 
of $3,192.58, with interest thereon at the rate of 6 percent per an- 
num from March 1, 1965, until paid. The complaint is dismissed 
as to respondents Paden, Scarbrough, and Ki!patrick. Copies hereof 
shal! be served upon the parties. 


(No. 11,203) 


In re NELSON P. CAMIRE, d/b/a NELSON P. CAMIRE & SON. P&S 
Docket No. 3801. Decided May 19, 1967. 


Checks—Failure to pay—Cease and desist—Records—Consent 


Respondent consented to an order requiring it to cease and desist from 
issuing insufficient funds checks in payment of livestock purchased in 
commerce and failing to pay when due the full purchase price of such 
livestock and requiring it to keep full records of all transactions under 
the act. 


Mr. Samuel J. Harris for complainant. 
Mr. Jose M. Monte, of Monte & Monte, Barre, Vt., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed March 8, 1967, by the Packers and Stockyards Division, Con- 
sumer and Marketing Service, now the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
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ing that respondent violated certain provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 


On May 8, 1967, complainant filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations. waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Nelson P. Camire, d/b/a Nelson P. Camire & Son, here- 
inafter referred to as the respondent, is an individual whose ad- 
dress is 14014 Church Street, Burlington, Vermont. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in purport- 
ed payment therefor issued checks which were returned unpaid 
by the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


Date Date No. of Purchased At Amount 


of of Head of 
Purchase Check Check 


June 30,1964 July 7, 1964 23 Orleans Commission $ 420.50 
Sales, Orleans, Vermont 

April 27, 1965 April 30, 1965 23 " “a 2,520.00 

3. Respondent on or about June 16, 1966, purchased 11 head of 

livestock in commerce from Gallerani’s Commission Sales, Inc., 

Bradford, Vermont and failed to pay the full purchase price of 


$1,854.49. Respondent, also, failed to pay the full purchase price 
of the livestock referred to in finding of fact 2 above. 


4. Respondent, during the period from July 12, 1960, through 
July 31, 1966, in connection with his operations under the Act, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business. Re- 
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spondent failed to keep: (1) a general ledger; (2) a cash receipts 
and disbursements journal; (3) a record of all checks written; (4) 
a record of outstanding checks; (5) an accounts receivable ledger; 
and (6) a periodic reconciliation of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 
4 herein, it is concluded that respondent has wilfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and (2) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce. 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 


volved in his business as a dealer under the Act, including a gen- 
eral ledger, a cash receipts and disbursements journal, a record 


of all checks written, a record of outstanding checks, an accounts 
receivable record, and a periodic reconciliation of his bank account. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


No. 11,204) 


In re WILLIAM L. (BILLY) KALENCKI. P&S Docket No. 3773. 
Decided May 19, 1967. 


Failure to pay when due—Checks—Cease and desist—Records— 
Consent 
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Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased, failing to honor drafts issued and failing to pay when due 
the full purchase price of such livestock and requiring him to keep full 
records of transactions involved in his business under the act. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on January 13, 1967, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent violat- 
ed certain provisions of the Act and the regulations promulgated 
thereunder by the Secretary of Agriculture (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On April 24, 1967, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 


suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) William L. (Billy) Kalencki, hereinafter referred to 
as the respondent, is an individual whose address is Route 4, Liber- 
ty, Mississippi. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 


a dealer to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a 
dealer, on October 4, 1966, purchased 43 head of livestock in com- 
merce, at the Livestock Producers Association, (A.A.L.), stock- 
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yard, Tylertown, Mississippi, and on said date issued a check in 
the amount of $4,240.04, in purported payment therefor, which 


was returned unpaid by the bank upon which it was drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which it was drawn. 

(b) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment there- 
for, issued customer’s drafts which were dishonored when present- 
ed for payment at the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the bank 
upon which such drafts were drawn. 


Date of Date of 
Purchase Draft No. of Amount of 
1966 1966 Head Purchased At Draft 


September 20 September 29 30 Livestock Producers $2,811.88 
Association, (A.A.L.) 
Tylertown, Mississippi 


September 6 September 20 34 $3,333.50 


3. Respondent failed to pay the full purchase price of the live- 
stock referred to in Finding of Fact 2 above. 


4. Respondent, during the period from May 21, 1965, through 
October 18, 1966, in connection with his operations as a dealer un- 
der the Act, failed to keep accounts, records, and memoranda which 


fully and correctly disclosed all transactions involved in his busi- 
ness. Respondent failed to keep: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth or 
capital; (2) a monthly bank reconciliation; (3) a daily record of 


the number of livestock bought, sold, or otherwise disposed of each 


business day, the prices paid or received therefor, and the charges 
made for services; and (4) purchase and sale invoices. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4 
herein, it is concluded that respondent has wilfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and sections 


201.48 (b) and 201.46 of the regulations (9 CFR 201.48 (b), 201.46). 


ORDER 

Respondent shall cease and desist from: 

1, Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
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in the bank account upon which they are drawn to pay such 
checks ; 


2. Issuing drafts in payment for livestock purchased in com- 


merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such drafts, 
and dishonoring any such drafts upon presentation; and 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 


ness as a dealer subject to the Act, including, among other things: 


(1) a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth or capital; (2) a monthly bank account 
reconciliation; (3) a daily record of the number of livestock 


bought, sold, or otherwise disposed of each business day, the prices 
paid or received therefor, and the charges made for services; and 
(4) purchase and sale invoices. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 


the parties. 


(No. 11,205) 


In re ELDON WENGER. P&S Docket No. 3790. Decided May 19, 
1967. 


Misrepresentation—False weights and invoices—Suspension of 


registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from billing, invoicing and selling livestock on basis of false 
weights and causing such false billings and invoices to be made part of 


his records and of the records of other persons subject to the act and 


suspending him as registrant under the act for a period of 30 days. 
Mr. Garrett N. Wyss for complainant. 


Mr. A. V. Doran, of Doran, Doran, Doran & Courter, Boone, Iowa, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ELDON WENGER 537 
Cite as 26 A.D. 536 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 10, 1967, by the Packers and Stockyards 
Division, Consumer and Marketing Service, now the Packers and 


Stockyards Administration, United States Department of Agri- 


culture, charging respondent with violations of the Act and the 


regulations thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations. 


Respondent filed an amended answer on May 8, 1967, in which 


he admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order to become effective on June 1, 1967, 


with findings and conclusions, for the purpose of this proceeding 


only, based on all allegations contained in the complaint. Com- 


plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Eldon Wenger, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located at 
Ogden, Iowa. 


(b) (1) Respondent is, and at all times material herein 
was, engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, 


2. Respondent, on or about the dates and in the transactions 
set forth below, as well as at divers other times between July 1, 
1965 and January 31, 1966, purchased hogs on a weight basis at 


a buying station operated by him at Ogden, Iowa, and resold such 
hogs to Farmbest, Inc., Denison, Iowa, a packer engaged in the 


business of buying livestock in commerce for purposes of 
slaughter and of manufacturing and preparing meats and meat 
food products for sale and shipment in commerce. In connection 


with said transactions, respondent: (a) resold such hogs on the 


basis of false and incorrect weights in that he knowingly added 
to, and subtracted from, certain drafts of hogs an arbitrary num- 
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ber of pounds in order to increase the total sales weight of an 
entire lot of hogs, or to reduce the average weight of hogs in cer- 
tain drafts, or both; (b) issued sales invoices or shipping reports 
to, and received payments from, Farmbest, Inc. on the basis of 
such false and incorrect weights; and (c) made such false and in- 
correct sales invoices and shipping reports, or copies thereof, a 
part of respondent’s accounts and records, and caused such false 
and incorrect sales invoices and shipping reports, or copies there- 
of, to be made a part of the accounts and records of Farmbest, Inc. 


Date of Weight Added Weight Subtracted 
Sale Total No. No. of No. of 
1965 Sold Head Amount Head Amount 
July 6 56 56 100 
20 44 41 50 
1 5 
August 26 82 21 20 
11 20 
30 14 14 25 
September 1 60 14 25 
33 60 
11 10 
September 9 37 20 85 
17 35 
October 7 8 8 10 
25 31 31 30 
November 18 64 64 100 
23 60 60 90 
December 3 62 3 10 
2 5 
50 50 
7 10 
December 30 76 21 20 
1 5 
29 30 
19 70 
3 10 
1 5 
2 10 
1966 
January 10 82 82 200 
January 13 88 39 40 
49 100 
February 25 55 31 30 
11 10 
March 9 61 21 160 


40 160 


1: Ps @ 


wv & 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.55 of the regulations (9 CFR 201.55). 
Inasmuch as complainant has recommended that the order con- 
sented to be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing billings or 
invoices in connection with the sale of livestock by respondent in 
commerce on the basis of weights other than the true and correct 
weights of the livestock; (2) selling livestock to buyers in com- 
merce, or collecting from such buyers, on the basis of false and 
incorrect weights; (8) making false and incorrect billings or in- 
voices, or copies thereof, a part of his accounts and records; and 
(4) causing false and incorrect billings or invoices, or copies 
thereof, to be made a part of the accounts and records of persons 
subject to the Act. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days. 


This order shall become effective on June 1, 1967. Copies hereof 
shall be served upon the parties. 


(No. 11,206) 


In re ADOLPH SKLAR. P&S Docket No. 3808. Decided May 19, 
1967. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without being 
bonded therefor and suspending him as a registrant under the act until 
properly bonded. 


Mr. Ronald D. Cipolla for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 15, 1967, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent has violated the Act and the regulations pro- 
mulgated thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations, in various respects. 


On May 9, 1967, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Adolph Sklar, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 4905 
Calhoun Road, Houston, Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy livestock in commerce on a commission basis. 


2. The surety bond which respondent maintained to secure 
performance of his dealer and market agency obligations under 
the Act was terminated on September 18, 1966. Respondent was 
notified by certified mail on or about September 23, 1966, of such 
termination date and was informed that he would have to comply 
with the bonding requirements under the Act and the regulations 
if he continued to engage in business as a dealer or market agency 
in commerce after such termination date. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
market agency, buying livestock in commerce on a commission 
basis, without filing or maintaining a reasonable bond or its equiv- 
alent, as required under the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements 
under the Act and the regulations. When respondent has complied 
with such requirements, a supplementary order will be issued in 
this proceeding terminating this suspension. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 11,207) 


ELDRED GERARD v. ROBERT F’. WILKES d/b/a DECORAH SALES COM- 
MISSION. P&S Docket No. 3757. Decided May 22, 1967. 


Consignment proceeds—Duty to remit promptly 


Where market agency respondent sold animal for complainant’s account but 
failed to remit proceeds within 24 hours, market agency is liable to 
complainant for net proceeds, even though the animal died within a few 
days after sale and market agency made setoff to the buyer in a later 
sale. 

Complainant and respondent pro se. 

Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
vards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


In a formal complaint filed on July 12, 1966, complainant seeks 
reparation in the sum of $108.09 alleging that he delivered a cow 
to respondent for sale on a commission basis for complainant’s 
account; that the cow was sold at auction to a representative of 
the Dubuaue Packing Company; and that complainant has not 
been paid for the cow. 

Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division, Consumer and Marketing 
Service. now the Packers and Stockyards Administration, United 
States Department of Agriculture, and filed in the proceeding 
pursuant to section 202.40 of the rules of practice (9 CFR 202.40), 
were served upon respondent. A copy of the report was also served 
upon complainant. 


Respondent filed an answer denying liability to complainant. 
Neither party requested an oral hearing and the proceeding was 
handled under the shortened procedure provided for by sections 
202.17 and 202.53 of the rules of practice (9 CFR 202.17 and 


292.53). 


FINDINGS OF FACT 


1. Compiainant, Eldred Gerard, Spring Grove, Minnesota, is 
an individual engaged in farming. 


2. Respondent, Robert F. Wilkes, an individual doing business 
as Decorah Sales Commission, is now and was at all times material 
herein registered under the Act with the Secretary of Agriculture 


as a market agency. 


38. On May 11, 1966, at the livestock market known as the 
Decorah Sales Commission stockyard, a posted stockyard subject 
to the provisions of the Act, respondent sold a cow at auction for 
the account of complainant for a net total of $108.09. While bid- 
ding for the animal, La Vern Johnson, the buyer of the cow, knew 
that the animal was not well. La Vern Johnson bought the cow as 
agent for the Dubuque Packing Company. Shortly after the auc- 
tion, the cow was “down” and looked as if she were going to die. 
The cow was left at the stockyard and she died several days later. 
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4. On May 11, 1966, the Dubuque Packing Company paid to 
respondent the purchase price of the cow. On May 18, 1966, La 
Vern Johnson purchased 21 head of cattle from respondent for a 
total of $2,481.50. The amount of the purchase price of complain- 
ant’s cow was deducted from such total and La Vern Johnson’s 
principal, the Dubuque Packing Company, paid the remainder to 
respondent. Complainant has not been paid for the cow. 


5. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Dp 


Before the close of the next business day following the sale of 
any livestock consigned to a market agency for sale, such market 
egency is required to remit to the consignor, in the absence of any 
knowledge that any other person, or persons, has any interest in 
the livestock, the net proceeds received from such sale (9 CFR 
202.43). A failure to so remit the net proceeds constitutes a failure 
to render reasonable stockvard services in viclation of section 307 
of the Act (7 U.S.C. 208). Johnson v. Cattlemen’s Livestock Auc- 
tion, 22 A.D. 880 (1963). 


The respondent in this case sold a cow belonging to complainant 
on an agency basis; respondent was paid for the cow by the pur- 
chaser thereof; but respondent did not remit the net proceeds of 
sale to complainant. While the cow died within a few days after 
the auction, the purchaser thereof knew that she was “bloated” 
when he bid for her; and, because of its obvious ill health, he was 
able to buy this cow at a price substantially below that brought by 
other cows at this sale. It appears that the cow was sicker than 
Mr. La Vern Johnson realized, and his gamble, in buying a sick 
cow for a very low price, did not pay off. However, these circum- 
stances did not entitle Mr. Johnson’s principal, the Dubuque 
Packing Company, to be paid back the purchase price of the cow. 
Respondent, having collected the purchase price of the cow from 
the Dubuque Packing Company, had the duty of remitting the 
money to complainant; and respondent’s failure to do so constitut- 
ed an unjust practice in violation of section 307 of the Act on the 
basis of which reparation may be awarded. Accordingly, respond- 
ent will be required to pay reparation to complainant in the amount 
of the net proceeds of the sale of the cow. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant the sum of $108.09 with interest thereon at 
the rate of 6% per annum from June 1, 1966, until paid. Copies 
hereof shall be served upon the parties. 


(No. 11,208) 


In re R. H. LEDBETTER, d/b/a EAST TEXAS CATTLE COMPANY. P&S 
Docket No. 3672. Decided May 26, 1967. 


Bonding requirements—Insolvency—Suspension of registration— 
Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act while insolvent and 
without being bonded as required by the act and the regulations and 
suspending him as a registrant under the act until no longer insolvent. 

Mr. George A. Robertson for complainant. 

Mr. Jack Y. Hardee, of Fields, Fields & Hardee, Athens, Texas, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Packers and Stockyards Division, Consumer and Mar- 
keting Service, now the Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent’s financial condition fails to meet the requirements of the Act 
and that respondent violated the Act and the regulations there- 
under (7 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondent filed an amended answer on March 14, 1967, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding, based on all allegations con- 
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tained in the complaint. Complainant has filed a recommendation 
in which it is stated that the respondent has filed an appropriate 
bond and is now in compliance with the bonding requirements of 
the Act and the regulations and recommending that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is 105 West Clinton, Athens, 
Texas, is now, and was at all times material herein, registered with 
the Secretary of Agriculture as a dealer under the Act. Respondent 
was at all times material herein engaged in business as a dealer, 
buying and selling livestock in commerce for his own account. 


2. Respondent’s current liabilities exceed his current assets. 
As of October 30, 1965, respondent had current liabilities totaling 
$151,720.01, and current assets totaling $134,645.58, resulting in 
an excess of current liabilities over current assets of $17,074.43. 
As of November 30, 1965, respondent had current liabilities total- 
ing $179,068.27, and current assets totaling $146,103.11, resulting 
in an excess of current liabilities over current assets of $32,965.16. 


3. Respondent, during the period October 30, 1965 through 
November 30, 1965, engaged in business as a dealer in commerce 
notwithstanding the fact that during such period respondent’s 


current liabilities exceeded his current assets. 


4. The surety bond which respondent maintained to secure 
performance of his obligations as a dealer under the Act was termi- 


nated on February 11, 1966. By a letter dated February 21, 1966, 
the Area Supervisor, Packers and Stockyards Administration, 


United States Department of Agriculture, for the Area that in- 
cludes the State of Texas, notified the respondent of such termina- 


tion date and informed him that he would have to furnish the re- 
quired bond if he continued to engage in business as a dealer 


under the Act. Notwithstanding said notice, respondent continued 
to engage in the business of a dealer, buying livestock in com- 


merce for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent is insolvent within the meaning of 
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the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 3 and 4, it is concluded that respondent has wil- 
fully violated section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, 201.30). Inasmuch as 
complainant has recommended that the order consented to by re- 
spondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Engaging in business as a dealer in commerce while his 
current liabilities exceed his current assets; and 


2. Engaging in business in any capacity for which bonding is 


required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations. 


Respondent is suspended as a registrant under the Act until 
he demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be entered in this proceeding terminating the suspension. 


This order shall became effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,209) 


In re J. W. Moore. P&S Docket No. 3711. Decided May 31, 1967 


o . 


Market agency—Misrepresentation—Weights—Scale tickets— 
Operation of scales—Suspension of registration 


Respondent is ordered to cease and desist from weighing livestock at in- 
correct weights, issuing scale tickets and purchasing or paying for live- 
stock on basis of such incorrect weights and operating livestock scales 
not in accordance with instructions, is ordered to keep records that 
correctly disclose the weight of livestock and is suspended as a regis- 


trant under the act for a period of 14 days. 
Mrs. Dona Kahn for complainant. 


Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 
Mr. John Curry, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed July 12, 1966, by the Di- 
rector, Packers and Stockyards Division (presently the Packers 
and Stockyards Administration), Consumer and Marketing Serv- 
ice, United States Department of Agriculture. Respondent is the 
operator of the Hardin County Stock Yards, Savannah, Tennessee, 
and the Lawrence County Stock Yards, Lawrenceburg, Tennessee, 
posted stockyards subject to the provisions of the act, and is regis- 
tered with the Secretary under the act as a dealer to buy and sell 
livestock in commerce for his own account and as a market agency 
to buy and sell livestock on a commission basis at such stockyards. 
The complaint charges respondent with violating the act in con- 
nection with the weighing of livestock purchased on a weight 
basis at the Hardin County Stock Yards. Respondent filed an 
answer July 28, 1966, admitting the jurisdictional allegations of 
the complaint and denying generally the remaining allegations 


thereof. 


A hearing was held in Lawrenceburg, Tennessee, October 19, 
1966, before John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Respond- 
ent was represented by C. T. ‘Tad’ Sanders, Attorney at Law, 
Kansas City, Missouri, and complainant was represented by Mrs. 
Dona Kahn, Office of the General Counsel, United States Depart- 
ment of Agriculture. Four witnesses testified on behalf of com- 
plainant. Three witnesses testified on behalf of respondent and 
he testified in his own behalf. Twenty-eight exhibits were intro- 
duced into evidence by complainant and 14 were introduced by 
respondent. After the hearing, the parties filed briefs. On Febr- 
uary 18, 1967, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending 
that respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violations and to keep 
accounts, records and memoranda which correctly disclose the 
weights of livestock bought and sold in his business under the act, 
and be suspended as a registrant under the act for a period of 14 
days. Respondent filed exceptions to the examiner’s report and 
oral argument was held before the Judicial Officer April 11, 1967, 


in Washington, D. C. 
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FINDINGS OF FACT 


1. Respondent, J. W. Moore, is now and was at all times ma- 
terial herein engaged in the business of a dealer and market 
agency registered with the Secretary to buy and sell livestock in 
commerce for his own account and to buy and sell livestock on a 
commission basis at the Hardin County Stock Yards, Savannah, 
Tennessee, and the Lawrence County Stock Yards, Lawrenceburg, 
Tennessee, posted stockyards under the act which are operated 


by respondent. He also regularly buys livestock at Waynesboro, 
Tennessee. 


2. Livestock bought and sold at the Hardin County Stock Yards, 
hereinafter sometimes referred to as the stockyard, is weighed 
there on a scale leased with the premises and operated by weigh- 
masters employed by respondent. At all times material herein, 
the scale in use at respondent’s stockyard was a weigh-beam scale, 
with five-pound minimum weight graduations. When empty, the 
scale is correctly balanced when the poise is at zero and the beam 
is in a center position in the trig loop. The permissible Sensitivity 
Reciprocal or 8.R., the amount of weight that will move the beam 
to the top or the bottom of the trig loop, is 10 pounds on respond- 
ent’s type of scale. The S.R. on respondent’s scale was determined 
to be 5 pounds when tested on May 19, 1966, by Morgan W. 
Stephens and Ben D. Baird, scales and weighing specialists em- 
ployed by complainant. If respondent’s scale is back-balanced 5 
pounds or more, the beam will rest at the bottom of the trig loop. 


3. On May 12 and 19, 1966, Morgan W. Stephens and Ben D. 
Baird, under the supervision and direction of Marion L. Marshall, 
complainant’s Area Supervisor, in separate weighing operations, 
weighed hogs on a Government-owned and tested scale and re- 
corded the weights on scale tickets as follows: 


Date of No. of Hogs 
Weighing and Scale Ticket Weight of 
1966 Description No. Hogs (lbs) 
May 12 1 Sow 3078 433 

1 Butcher Hog 8077 206 

1 Butcher Hog 3076 222 
May 19 1 Sow 3182 339 

1 Sow 3185 462 

2 Gilts and 3183, 3184, 3186 592 

1 Barrow 
1 Sow 3097 324 
1 Sow 3181 502 
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4. The weighing operations described in Finding of Fact 3 
were performed on a self-contained suspension type livestock 
scale designed and constructed by Fairbanks Morse and Company. 
It is an accurate scale of a type approved and accepted by the 
seale industry for weighing livestock in single drafts. It consists 
of a scale beam and lever system and a three-by-eight-foot plat- 
form on which is installed and bolted a stock rack. The scale is 
securely installed in a Government-owned two ton truck. The 
scale was tested for accuracy on May 12 and 19, 1966, with ac- 
curate test weights before any of the hogs listed in Finding of 
Fact 3 were weighed on it, which tests showed that it was 2n 
accurate weighing machine. Before the weighings on both May 
12 and May 19, the truck bed was jacked up to take the weight 
off the truck springs so as to create a rigid base for the scale. 
The truck bed was leveled, and the scale was tested and balanced 
by the scale specialists employed by complainant before the weigh- 
ings on both days, and the balance was checked for accuracy be- 
fore each animal was weighed. 


5. After the procedure set forth in Findings of Fact 3 and 4, 
the hogs involved were hauled 4.3 and 1.9 miles, respectively, on 
May 12 and 19, 1966, by Morgan W. Stephens to the stockyard, 
where they were weighed and purchased by respondent. The hogs 
sold May 19 were sold in two separate transactions, five hogs in 
the first sale and two hogs in the second sale. The elapsed time be- 
tween the weighing of the first hog on complainant’s scale and the 
weighing of the last hog on respondent’s scale for each transaction 
was 24 minutes on May 12, 1966, 39 minutes in the first sales 
transaction on May 19, 1966 and 12 minutes in the second sales 
transaction. The hogs involved herein were “shrunk out” when 
weighed by complainant’s employees and respondent, having been 
off feed and water for a number of hours and having been hauled 
over 125 miles on May 12 and 19, 1966, before being weighed on 
complainant’s scales just prior to the sale to respondent. 


6. On both May 12 and 19, 1966, the hogs which were purchased 
by respondent from Morgan W. Stephens, were weighed by re- 
spondent through his weighmaster, Mrs. James Gean, and scale 
tickets were issued showing weights less than the true and correct 
weights of the hogs, copies of which were made a part of the ac- 
counts and records of respondent. A comparison between the re- 
sults of the weighing of the hogs invoived on complainant’s and 


respondent’s scales is as follows: 
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Date of No. of Correct Weight Respondent's 
Weighing Hogs and as Determined on Weight on Difference 
1966 Description P&S Scales (lbs) Scale Tickets (lbs) (lbs) 
May 12 1 Sow 433 425 8 

1 Butcher Hog 222 210 12 

1 Butcher Hog 206 195 11 
May 19 2 Gilts and 176 

1 Barrow 177 

239 592 570 22 

1 Sow 339 300 39 

1 Sow 462 430 82 

1 Sow 324 295 29 

1 Sow 502 475 27 


7. In connection with the purchases of hogs May 12 and 19, 
1966, described in Findings of Fact 5 and 6, respondent issued 
accounts of purchase to the seller showing weights less than the 
true weights of the hogs, copies of which were made a part of 
respondent’s records, and respondent paid the seller on the basis 
of the false and incorrect weights recorded on respondent’s scale 
tickets and accounts of purchase. 


8. In the afternoon of May 19, 1966, Morgan W. Stephens and 
Ben D. Baird arrived at the stockyard to test the accuracy of the 
scale respondent used in weighing the hogs involved purchased 
by respondent May 12 and 19, 1966. They observed that the beam 
was on the bottom of the trig loop, indicating a back-balance. To 
determine the extent of the back-balance, Morgan W. Stephens 
weighed Ben D. Baird with the balance as found. He weighed 175 
pounds. The scale was then balanced properly and Baird was 
reweighed at 195 pounds. On this same date, May 19, Morgan W. 
Stephens and Ben D. Baird, using accurate test weights, tested 
the accuracy of respondent’s scale. The test showed that the scale 
was accurate. 


9. After testing respondent’s scale on May 19, 1966, Morgan 
W. Stephens and Ben D. Baird, with the assistance of Mr. Gean, 
also a weighmaster of respondent, selected two of the hogs sold 
to respondent on that day by Stephens from a pen where they had 
been confined without feed or water since the purchase a few 
hours earlier. The hogs were reweighed on respondent’s scale. 
Instead of weighing the same as the weight shown on respondent’s 
scale tickets, or at most showing a slight shrink, or weight loss, 
as would be expected, the hogs showed an apparent gain of 25 
pounds each over the purchase weights shown on the scale tickets 


/ 


issued by respondent approximately 3!4 and 4% hours earlier. 
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On May 19, 1966, respondent’s weighmaster, Mr. Gean, in at- 
tempting to explain the short weights, told Stephens and Baird 
that respondent “was constantly on him about excessive shrink”. 
The hogs purchased on May 19, including the two hogs check- 
weighed, were resold by respondent to Bryan Brothers Packing 
Company, West Point, Mississippi, at the same weights at which 
respondent purchased the hogs from Morgan W. Stephens. 


10. On April 5 and October 18, 1966, Douglas Lewis, a scales 
inspector for the State of Tennessee, tested respondent’s scale 
at the stockyard and found it to be accurate. On June 6, 1966, 
Marshall Holt, of the Holt Scale Service, after correcting a binding 
condition in one corner of the scale, tested the scale and found it 
to be accurate. 


11. On June 1, 1966, Ben D. Baird, upon his arrival at the stock- 
yard, found the scale to be back-balanced, and called this condition 
to the attention of Mr. Gean. While so doing, another employee 
of respondent drove a lot of hogs on the scale to be weighed and 
Mr. Gean started to weigh the livestock while the scale was still 
back-balanced. Ben D. Baird reminded him of the balance condi- 
tion, and the hogs had to be driven off the scale and the scale 
balanced before reweighing the hogs. 


CONCLUSIONS 


It is clear from the record that the hogs involved herein which 
were weighed at respondent’s stockyard, the Hardin County Stock 
Yards, Savannah, Tennessee, May 12 and 19, 1966, were weighed 
there at less than their true and correct weight (See Findings of 
Fact 3-9). Respondent does not deny this conclusion and he could 
not well do so. A well organized, planned and executed investiga- 
tion was conducted by complainant’s employees. Care was taken 
to ascertain the true and correct weights of the hogs utilized in 
the investigation immediately prior to the sale thereof to, and the 
weighing of such livestock by, respondent. Further, under the 
controlled conditions involved, the factor of “shrink” had been 
eliminated by the time the hogs were weighed by complainant’s 
employees and shortly thereafter by respondent’s employee at the 
stockyard. Cf. In re Davenport Packing Company, 20 A.D. 188, 
191-192 (1961). 


Respondent, instead, while proposing a conclusion that he vio- 
lated the act and the regulations issued thereunder by reason of 
the facts adduced in this proceeding, contends that such violation 
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was not willful or deliberate. He argues that the facts herein 
indicate that the admittedly untrue or incorrect weights were 
caused by respondent’s use “of a scale which was not maintained 
in proper mechanical order at all times” and the improper opera- 
tion thereof by his weighmasters. 


Specifically, respondent relies on the testimony of Marshall 
Holt, operator of the Holt Scale Service, to the effect that he 
found a “bind” in respondent’s scale on June 6, 1966. However, 
this witness did not state that such condition on June 6 caused the 
incorrect weights involved almost a month earlier and we do not 
believe that the record supports a finding that the “bind” had 
any affect upon the weighings under consideration. In fact, re- 
spondent’s scale was tested on May 19, 1966, one of the days 
when incorrect weights were obtained, and was found to be ac- 
curate within allowable tolerances and in proper working order 
and was similarly so found on April 5 and October 18, 1966. This 
condition, that is, a “bind’’, was not found on these three dates 
when the scale was tested even though such condition would or 
should have been discerned in the determination of the Sensitivity 
Reciprocal of the scale. Further, respondent’s witness admitted 
that a “bind” will sometimes cause a scale to weigh light and 
sometimes cause a scale to weigh heavy. The record herein dis- 
closes that the livestock involved weighed light and not heavy 
on respondent’s scale.! 


The record herein also establishes that respondent’s scale was 
back-balanced and improperly operated. The back-balanced con- 
dition was observed May 19 and June 1, 1966, by the scales experts 
employed by complainant (See Findings of Fact 8 and 11). In 
other words, they observed that the beam was resting on the 
bottom of the trig loop rather than in the center thereof when the 
poise was at zero. Livestock weighed on a scale in this condition 
would appear to weigh less than it actually does. Moreover, it is 
apparent that the back-balancing of the scale was not accidental. 
Respondent’s weighmasters, or at least Mrs. Gean, did not balance 
the scale at frequent intervals, if at all, as required by the weigh- 


1. Respondent also attempted to explain the short weights by Mr. Gean’s testimony that 
during the period in issue, the scale had been found some mornings with the beam at the 
bottom of the trig loop. However, Mr. Gean testified that he was always able to correct 
this by balancing the scale, although on occasion it required some prying loose of gravel 
around the scale. In addition, it is a normal condition to find the beam on the bottom of 
the trig loop in the morning. The platform of the scale has had an opportunity overnight 
to dry out, i.c., the wooden platform together with the manure and urine from the livestock 
will dry out, and the scale will therefore be balanced “light” by morning. 
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ing instructions issued pursuant to the act.2 If a weighmaster 
balances a scale only once before weighing, the scale would become 
over-balanced rather than back-balanced due to the accumulation 
of dirt and waste material on the scale platform and would, there- 
fore, weigh livestock thereon heavy instead of light, which was 
clearly not the case here. Further, respondent contends, in effect, 
that the incorrect weights were not intentional as evidenced by the 
fact that a back-balanced scale should always weigh livestock 
light in the exact amount of pounds a scale is back-balanced and 
that the evidence of the amount of short-weighing herein varied 
with each animal. This contention, however, ignores the fact that 
there are additional ways in which short weight may be accomp- 
lished than by back-balancing. The poise can be stopped at any 
point on the beam and a scale ticket punched. The differences 
between the amount of back-balance and the amount of short 
weight tends, if anything, to establish a practice of intentionally 
operating the scales in such a manner that animals will be weighed 
light. 


Respondent introduced a sheet of paper on which were pur- 
portedly entered the weights of the hogs involved in the May 19, 
1966, transactions and resold by respondent to Bryan Brothers 
Packing Company, West Point, Mississippi. The weights were 
purportedly those determined at the time of arrival of the hogs 
at the packing plant. The exhibit purports to show that the 
weights on arrival at the packing plant indicate a “shrinkage” 
inconsistent with short weighing at the time of purchase by re- 
spondent. Although the exhibit was received in evidence it has 
little or no probative value since there is no supporting evidence 
in the record. Cf. In re Olbrych’s Dairy, Inc., 26 A.D. 331 (1967). 
Respondent failed to offer into evidence, and did not make avail- 
able at the hearing, any of the records of the Bryan Brothers 
Packing Company to support the exhibit. No scale tickets were 
produced, no evidence was adduced as to how, if at all, the animals 
were weighed, as to whether the scale was accurate or properly 
operated, or even whether they were the same animals. The entire 
resale was assembled from all three of respondent’s sources and it 





2. Weighing instructions issued by complainant read, in part, as follows: The empty scale 
shall be balanced each day before weighing begins and thereafter, while weighing operations 
continue, it shall be balanced at intervals of not more than 15 drafts or 15 minutes, which- 
ever is completed first. In addition, the empty scale shall be balanced whenever a weigher 
resumes weighing duties after an absence from the scale and also whenever a load exceeding 
half the scale capacity has been weighed and is to be followed by a load of less than 1000 
pounds. 
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is not possible to know what proportion of the alleged excessive 
shrink may be attributed to the hogs in issue. 


From the record herein, it is clear that the only possible expla- 
nation for the pertinent weights recorded on respondent’s scale 
May 12 and 19, 1966, which were consistently and substantially 
less than the results of accurate weighing conducted a short time 
before, is found in the mechanical operation of respondent’s scale. 
A false weight can be printed thereon by moving or stopping the 
poise before stamping the scale ticket or weighing with the scale 
out of balance, or both. That this occurred by design appears to 
be the only reasonable inference to be drawn from the facts here- 
in.” In addition, the hearing examiner who was in a position to 
observe the demeanor of respondent and his weighmasters ap- 
parently placed little or no credence in, in effect, their denials of 
false weighing. See, e.g., Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 479 (7th Cir. 1953) ; Ohio Associated Tel. 
Co. v. National Labor Relations Board, 192 F.2d 664, 668 (6th 
Cir. 1951) ; In re Davenport Packing Company, Inc., supra, at p. 
192 (1961). Respondent’s intentional weighing May 12 and 19, 
1966, of the hogs involved herein falsely and incorrectly, the re- 
cording of false and incorrect weights on scale tickets and ac- 
counts of purchase and the payment for the hogs bought by him 
on the basis of such false and incorrect weights constitute unfair 
and deceptive practices in willful violation of section 312 (a) of 
the act (7 U.S.C. 218 (a)) and sections 201.49, 201.55, 201.71 and 
201.73-1 of the regulations issued thereunder (9 CFR 201.49, 
201.55, 201.71 and 201.73-1). Cf. e.9., In re Milton Silver, d/b/a 
Chambersburg Livestock Sales, 21 A.D. 1439 (1962) ; In re Joseph 
L. Mitchell, d/b/a La Salle County Livestock Marketing Center, 
21 A.D. 124 (1962), aff'd. 308 F.2d 855 (7th Cir. 1962), cert. 
denied 327 U.S. 935 (1963); In re Clyde W. Long, 19 A.D. 1273 
(1960) ; In re Harry Lee Sparks and Rex Wanda Sparks, 19 A.D. 
709 (1960), aff’d. D.C. Cir. May 2, 1961.4 Of course, the means of 
least partially employed to achieve such false and incorrect 


3. The record shows that packers are interested in the yield obtsined from livestock and 


in order to attract buyers, respondent appears to have attempted to keep the “shrink” down 
and the yield up, as evidenced by Mr. Gean’s statement that Mr. Moore was “on him about 
excessive shrink’’. 

4. See also section 403 of the act (7 U.S.C. 223) which reads as follows: When con- 
struing and enforcing the provisions of this Act, the act, omission, or failure of any agent, 
officer, or other person acting for or employed by any packer or any live poultry desler or 
handler, stockyard owner, market agency, or dealer, within the scope of his employment or 
office, shall in every case also be deemed the act, omission, or failure of such packer or 
any live poultry dealer or handler, stockyard owner, market agency, or desler, os ll es that 


of such agent, officer, or other person. 
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weights, that is, knowingly weighing hogs when the scale was not 
in balance, also constituted willful violations of such sections 
of the act and the regulations set forth above. Moreover, by mak- 
ing copies of the false and incorrect scale tickets and accounts of 
purchase a part of his accounts and records, respondent also vio- 
lated section 401 of the act (7 U.S.C. 221). See, e.g., In re Paul 
Coyne, 19 A.D. 1261 (1960); In re Clyde W. Long, supra. Re- 
spondent should be ordered to cease and desist from the practices 
found to be violative of the act and to keep accounts, records and 
memoranda which correctly disclose the weighing operations in- 
volved in his business. Also, respondent should be suspended as a 
registrant under the act for a period of 14 days, as recommended 
by the complainant and the hearing examiner. Cf., e.g., In re 
Harry Lee Sparks and Rex Wanda Sparks, supra; In re Leo P. 
Sacks and D. E. Horan, 19 A.D. 834 (1960). 


The many contentions of the parties presented for the record 
have been considered and, whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied.°® 


ORDER 


Respondent shall cease and desist in commerce from (1) 
weighing livestock at other than the true and correct weight of 
the livestock; (2) issuing scale tickets showing weights other than 
the true and correct weights of the livestock; (3) purchasing any 
livestock or paying the seller of livestock on the basis of false and 
incorrect weights; and (4) operating livestock scales owned or 
controlled by respondent not in accordance with the instructions 
issued by complainant. 


Respondent shall keep accounts, records, and memoranda that 
correctly disclose the weight of livestock in his business subject 
to the act. 


Respondent is suspended as a registrant under the act for a 
period of 14 days. 


This order shall become effective on the 30th day after the date 
hereof. Copies hereof shall be served upon the parties. 


5. Respondent complains of certain procedures followed by complainant in the investigation 
resulting in the institution of this proceeding and in connection with the issuance of the 
complaint herein. Respondent points to no authorities in support of his contentions in this 
regard. Cf. also, In re W. I. Bowman, d/b/a Capital Stock Yards, Camden Stock Yards, 
and Tri-County Stock Yards, 23 A.D. 1074, 1090-1091 (1964), affirmed 263 F.2d 81 (fth 


Cir, 1966). 
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(No. 11,210) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided May 31, 1967. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including June 30, 1969. 


Mr. J. Robert Franks for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on November 16, 1965 (24 A.D. 
1482), authorizing assessment of the current temporary schedule 
of rates and charges to and including June 30, 1967, unless changed 
by further order before the latter date. 


By a petition filed on May 16, 1967, the respondent requested 
that the current temporary schedule of rates and charges be ex- 
tended to and including June 30, 1969. 


Prior to the issuance of the order of November 16, 1965, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although in- 
terested persons were afforded an opportunity to indicate a de- 
side to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice and 
public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 16, 1965, is continued in effect during the life 
of this order. 
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This order shall become effective on July 1, 1967, and remain in 
effect to and including June 30, 1969, unless modified or extended 
by further order before the latter date. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,211) 


ELMER KLAPKA v. INTERSTATE LIVESTOCK COMMISSION COMPANY 
and FRANK J. NOVOTNY. P&S Docket No. 3732. Order issued 
May 25, 1967. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,212) 


EMPIRE LIVESTOCK MARKETING COOPERATIVE, INC. v. ANTHONY 
AND FRANK PECORA d/b/a PECORA Bros. P&S Docket No. 
3840. Reparation of $554 with 6 percent interest from 


February 1, 1965, awarded complainant against respondents 
in order issued May 19, 1967. 
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TREASURE VALLEY GROWERS & SALES, INC. v. Horvitz BROTHERS. 
PACA Docket No. 2-144. Decided May 5, 1967. 


Protection agreement—Not established—Damages 


Where respondent failed to prove protection agreement on shipments of 
onions as to quality and condition on arrival and as to loss on cars 
diverted by respondent, complainant entitled to unpaid balance of pur- 
chase price less allowance agreed upon by the parties. 


Henigson & Stunz, Nyssa, Ore., for complainant. 
Respondent pro se. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed January 14, 1966, complainant seeks 


an award of reparation against respondent in the amount of $4,800, 
which is alleged to be the total purchase price due on five carloads } 
of onions sold to respondent in September 1965. 


A copy of the formal complaint was served upon respondent. 


Copies of the Department’s report of investigation were served 
upon complainant and respondent. Respondent filed an answer on 
May 6, 1966, admitting, in effect, liability for only $4,010.64. On 


July 15, 1966, an order was entered (25 A.D. 978) against respond- 


ent requiring the payment of the undisputed amount of $4,010.64 
pursuant to section 7(a) of the act (7 U.S.C. 499g(a)). Respond- 


ent’s liability for payment of the disputed amount was left for 
subsequent determination in this proceeding. 


An oral hearing was held at respondent’s request at Chicago, 
Illinois, on December 19, 1966. On behalf of complainant, the dep- 


osition testimony of Maylin U. Maxfield, president and general 
manager of complainant corporation, was received in evidence. 
Respondent offered no evidence and did not appear at the hearing. 


No briefs were filed by the parties. 
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FINDINGS OF FACT 


1. Complainant, Treasure Valley Growers & Sales, Inc., is a 
corporation whose address is P. O. Box 674, Nyssa, Cregon. 
2. Respondent, Philip Horvitz, is an individual, doing business 


as Horvitz Brothers, whose address is P. 0. Box 3012, Merchandise 
Mart Plaza, Chicago, Illinois. At the time of the transactions in- 


volved herein, respondent was licensed under the act. 


3. On or about September 10, 1965, in the course of interstate 
commerce, complainant sold to respondent five carloads of Yellow 


Sweet Spanish onions, Jumbo size, U.S. No. 1, each containing 800 


50-pound sacks, at a price of $1.20 per sack, for a total sale price 
of $960 per car, f.o.b. shipping point. The loads were to be shipped 
to respondent at Chicago and he was to pay for each load within 


10 days after arrival. 


4. Pursuant to the foregoing contract, complainant shipped 
five carloads of onions to respondent in Chicago, Illinois, car BAR 
8502 on September 11, car PFE 20268 on September 15, car PFE 


9216 on September 16, car PFE 4651 on September 17 and car 
PFE 9881 on September 18, 1965. Car PFE 20268 was shipped from 


Nyssa, Oregon, and the others were shipped from Weiser, Idaho. 
A Federal-State inspection was made of each load prior to ship- 
ment and the onions were certified to be U.S. No. 1, 3 inches 


minimum. 


5. Respondent accepted the five carloads and complained of 
decay in car BAR 8502. Complainant granted respondent an al- 
lowance of $67.20. Respondent failed to pay complainant $4,732.80, 


the adjusted total price of the five carloads. 


6. Respondent in his answer admitted, in effect, owing 
$4,010.64 to complainant. Accordingly, an order was issued July 
15, 1966, for payment of this undisputed amount by respondent to 


complainant. There is due and owing to complainant from respond- 


ent the additional sum of $722.16. 


7. The formal complaint was filed January 14, 1966, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent in his answer did not dispute the allegations of 
complainant as to the contract terms but alleged that in addition 
to such terms complainant “agreed to stand behind merchandise 











562 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 26 A.D. 562 


for quality and condition on arrival.” Respondent further alleged, 
in effect, that car BAR 8502 was diverted to a buyer in Pittsburgh, 
Pennsylvania; that the onions on arrival showed an average of 7 
percent decay and complainant agreed to protection; and that 
respondent sustained damages of $669.36. It was further alleged 
that car PFE 9881 was diverted to a buyer in Detroit, Michigan, 
and that, by reason of the poor condition of the onions on arrival. 
respondent sustained damages of $120.00. 


Respondent submitted no evidence to support the allegations 
in his answer. On the other hand, the evidence of complainant, in- 
cluding the deposition of Maxfield, supports the allegations of the 
complaint as to the terms of the contract and complainant’s per- 
formance. Maxfield, who negotiated the contract herein with re- 
spondent, denied that he made any express warranties as to the 
quality or condition of the onions on arrival, that he had any 
knowledge as to respondent’s sale and diversion of the two cars, 
or that he had any communication from respondent concerning 
car PFE 9881 after shipment. Maxfield further testified that about 
nine days after shipment of car BAR 8502 respondent informed 
him the onions had about 7 percent decay and he would need a little 
help; that he did not agree to protect respondent against any 
loss; and that the parties agreed to an allowance of $67.20. 


On the basis of the evidence, it is concluded that the failure of 
respondent to pay the balance of $722.16 is in violation of section 2 
of the act. Complainant should be awarded reparation in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent sha! 
pay to complainant, as reparation, $722.16, with interest therecn 
at the rate of 6 percent per annum from October 1, 1965, unti! 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,214) 


KENNETH HEDER PRODUCE Co. v. K & R INc. PACA Docket No. 
2-484. Decided May 22, 1967. 


Motion to reopen after default—Denied 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued April 27, 1967, awarding reparation to complainant 
against respondent. On May 8, 1967, respondent filed a motion 
to reopen the proceeding after default in the filing of an answer 
pursuant to section 47.25 (e) of the rules of practice (7 CFR 
47.25 (e)) and the order of April 27, 1967, was stayed pending 
the issuance of a further order in this proceeding. Respondent 
alleges that its failure to file a timely answer herein was due to 
the fact that respondent had ceased conducting its business. A 
copy of respondent’s motion was served upon complainant and com- 
plainant objected to the granting of such motion. 


Respondent’s motion, under the circumstances herein, does not 
state a good reason for reopening the proceeding. Cf. California 
Fruit Exchange v. The George Gordon Fruit & Produce Co., 24 
A.D. 993 (1965) ; Farmers Exchange, Inc. of Edensburg, Pennsyl- 
vania v. A. E. Albert & Sons, Inc., 23 A.D. 142 (1964). Accord- 
ingly, respondent’s motion is denied, the stay order of May 9, 
1967 is vacated and the order of April 27, 1967 is hereby reinstated 
with the reparation awarded in such order to be paid within 30 
days from the date of this order. 


(No. 11,215) 


THE DYAL COMPANY v. VINCENT KosuGA. PACA Docket No. 2- 
174. Decided May 25, 1967. 


Authority of broker—Contract specifications—Failure to pay 
brokerage 


Where complainant-broker proved authorization to act as respondent’s 
broker to negotiate sales of onions of specified size and for specified 
destination, complainant entitled to brokerage for sales made on re- 
spondent’s behalf. 


Hill, Rivkins, Warburton, McGowan & Carey, New York, N. Y., for com- 
plainant. 
Herman Rosenwasser, Middletown, N. Y., for respondent. 
Jomes A. O'Donnell, Presiding Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks to re- 
cover, as reparation, brokerage in the amount of $4,250 which is 
alleged to be due complainant from respondent in connection with 
transactions involving the sale of New York State onions to sev- 
eral buyers for respondent’s account, for shipment in foreign 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer and 
counterclaim thereto. In his answer respondent denies liability to 
complainant, and in his counterclaim refers to an action brought 
by one of the buyers mentioned above, Delano Corporation of 
America, wherein the complainant in that action, Delano Corpora- 
tion of America v. Vincent Kosuga, PACA Docket No. 2-173, seeks 
reparation of $4,000 against Vincent Kosuga as damages alleged- 
ly sustained as the result of Kosuga’s failing and refusing to de- 
liver 40,000 bags of onions, as provided in a contract negotiated 
with Delano, on Kosuga’s behalf, by The Dyal Company. Respond- 
ent alleges that he did not authorize Dyal to negotiate and con- 
firm the contract alleged by Delano in its formal complaint, and 
requests that if he (respondent) be found liable to Delano in dam- 
ages, that a like amount be awarded him as damages on his 
counterclaim against complainant Dyal in this proceeding. Re- 
spondent requested an oral hearing in this proceeding as wel! as 
in the companion case, PACA Docket No. 2-173. 


To avoid duplication in the testimony of common witnesses and 
in the submission of exhibits in evidence, a consolidated hearing 
of the two proceedings, Docket Nos. 2-173 and 2-174, was held at 
Middletown, New York, on October 14, 1966, at which all three 
parties were represented by counsel. Nine witnesses appeared and 
testified at the hearing, six for respondent, two for The Pval 
Company, and one for the Melano Corporation of America. A brief 
was filed by each of the parties. 


wT 


wT 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Thomas Dyal, 
Marguerite K. Dyal, and Thomas L. Dyal, doing business as The 
Dyal Company, whose address is 99 Hudson Street, New York, New 
York. At the time of the transactions involved herein, complainant 
was licensed under the act. 


2. Respondent, Vincent Kosuga, is an individual whose address 
is Pine Island, New York. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. On September 28, 1965, respondent, through complainant 
as his selling broker, gave an option to Jac Vandenberg, Inc., New 
York, New York, on the purchase of 100,000 50-pound bags of 
U.S. No. 1 New York State Yellow Globe onions, size 1-5/8 inches 
to 2-3/4 inches, with 70 percent 2 inches and larger, at $1.35 per 
bag delivered to New York City piers for export shipment during 
the months of November and December 1965. A confirmation of 
this option was issued by complainant under date of September 
28, 1965, and a copy thereof was mailed to respondent. 


4. On November 4, 1965, in the course of foreign commerce, re- 
spondent, through complainant as his selling broker, contracted 
to sell to Saphir, Sons & Co., Ltd., London, England, 20,000 50- 
pound bags of U.S. No. 1 New York State Yellow Globe onions of 
late good-keeping varieties, POLLY-K Brand, treated with sprout 
inhibitor, size 2 to 2-3/4 inches, for spread shipment to Liverpool 
and London, England, starting November 27, 1965, through the 
month of February 1966, on a guaranteed joint basis. The agree- 
ment called for the buyer to pay a guarantee of $1.00 per bag as 
each shipment went forward and to pay all charges for ocean 
freight, English duty, and landing charges, with the onions to be 
sold by the buyer on arrival for a 5 percent selling commission 
from any profits above the landed costs, with the balance of the 
profits to be divided equally between the buyer and respondent. 
The agreement also provided that under no conditions would re- 
spondent receive less than $1.00 per bag delivered f.a.s. New York 
for each bag shipped. A confirmation of this sale, No. 10921, was 
issued by complainant under date of November 4, 1965, and a 
copy thereof, together with complainant’s brokerage invoice for 
$1,000, were mailed to respondent on the same day. 


5. On November 8, 1965, in the course of foreign commerce, 
respondent, through complainant as his selling broker, contracted 
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to sell to George Bates, Ltd., Liverpool, England, 25,000 50-pound 
bags of U.S. No. 1 New York State Yellow Globe onions of late 
good-keeping varieties, treated with sprout inhibitor, size 2 to 
2-3/4 inches, for spread shipment to Liverpool or other English 
ports, starting November 27, 1965, through the month of February 
1966, on a guaranteed joint basis. The agreement called for the 
buyer to pay a guarantee of $1.00 per bag as each shipment went 
forward and to pay all charges for ocean freight, English duty and 
landing charges, with the onions to be sold by the buyer on arrival 
for a 5 percent selling commission from any profits above the 
landed costs, the balance of the profits to be divided equally be- 
tween the buyer and respondent. The agreement also provided 
that under no conditions would respondent receive less than $1.00 
per bag delivered f.a.s. New York for each bag shipped. A con- 
firmation of this sale, No. 10923, was issued by complainant under 
date of November 8, 1965, and a copy thereof, together with com- 
plainant’s brokerage invoice for $1,250, were mailed to respondent 
on the same day. 


6. On November 12, 1965, in the course of foreign commerce 
and in contemplation of shipment to England, respondent, through 
complainant as his selling broker, contracted to sell to the Delano 
Corporation of America, New York, New York, 40,000 50-pound 
bags of U.S. No. 1 New York State Yellow Globe onions of late 
good-keeping varieties, treated with sprout inhibitor, size 2 to 
2-3/4 inches, for spread shipment from December 1965, through 
February 1966, in approximately 10 equal weekly shipments de- 
pending upon availability of steamship space, at $1.10 per bag de- 
livered to New York City export piers. The agreement also pro- 
vided that the buyer would furnish its own bags for which the 
buyer would be allowed 20 cents per bag for each bag delivered. A 
confirmation of this sale, No. 10924, was issued by complainant 
under date of November 12, 1965, and a copy thereof, together 


with complainant’s brokerage invoice for $2,000, were mailed to 
respondent on the same day. 


7. On November 16, 1965, at 1:45 p.m., respondent sant the 
following wire to complainant: 


“THIS IS TO ADVISE YOU THAT WE ARE NOT ACCEPT- 
ING THE FOLLOWING ORDERS INVOICE NUMBER 


10921 SAPHIR SONS CO 20,000 BAGS YELLOW ONIONS 
INVOICE NUMBER 10923 GEORGE BATES 25,000 BAGS 
YELLOW ONIONS INVOICE NUMBER 10924 (BELFANO) 
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DELANO CORP 40,000 BAGS YELLOW ONIONS REASON 
FOR CANCELLING WE DID NOT AGREE TO A TWO INCH 
MINIMUM OUR AGREEMENT WAS FOR ONE AND 
(VIVE) FIVE EIGHTS INCHES.” 


8. There is now due and owing to complainant from respond- 
ent the sum of $4,250, representing the brokerage commissions 
earned by complainant on the sale of 85,000 bags of onions for 
respondent at the rate of 5 cents per bag. 


9. The formal complaint was filed on February 28, 1966, which 
was within 9 months after the causes of action accrued herein. 


CONCLUSIONS 


The parties make no issue of the fact that on September 26, 
1965, respondent authorized complainant, as his (respondent’s) 
agent and broker, to attempt the sale, for export, of 100,000 50- 
pound bags of New York State onions belonging to respondent. 
The parties are at odds, however, as to the minimum size of the 
onions thus to be offered by the broker, as well as the destination 
to which they were to be exported. Complainant, in this respect, 
alleges that the size of the onions which it was authorized to sell 
on respondent’s behalf was 2 inches minimum, for export to 
England. Respondent denies this allegation, contending that com- 
plainant was authorized to make sales of onions size 1-5/8-inch 
minimum only, for export to some unspecified foreign country. As 
the moving party, the burden of establishing the terms of the 
contract, by a preponderance of the evidence, rests upon com- 
plainant. 


Complainant, as part of its evidence in this case, called com- 
plainant partner Thomas Dyal to testify at the oral hearing. The 
testimony of this witness, in substance, was as follows: On Septem- 
ber 9, 16 and 21, 1965, he telephoned respondent at Pine Island 
New York, to discuss the tremendous onion crop which would be 
available in New York State and the possibilities of exploring sales 
in export markets, particularly England. As a result of these tele- 
phone conversations, he visited respondent on September 26, 1965, 
and explained in detail the needs of the English market which 
would require, among other things, that the onions be of 2-inch 
minimum size. After pointing out the advantages of securing 
export business to England following the first of December, re- 
spondent agreed that Dyal should attempt to negotiate sales of 
100,000 bags of onions in the English market. Thereafter. in 
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the course of several telephone calls, beginning on October 20 and 
ending November 3, 1965, Dyal advised respondent of contacts 
made with Casper Mayrsohn, the New York agent of the English 
firm, Saphir, Sons & Co., Ltd., which was sending one of its rep- 
resentatives, Leslie McCoy, from England to inspect onions for a 
possible purchase of 25,000 bags. 


Continuing, Dyal testified of a meeting held at respondent’s of- 
fice on November 3, 1965, at which he was present along with Mr. 
Mayrsohn, Mr. McCoy and respondent. On that day all four went 
to respondent’s warehouse for an inspection of the onions, follow- 
ing which the terms of sale, except for quantity, were agreed upon, 
including the size of 2-inch minimum. On the following day, No- 
vember 4, 1965, Dyal telephoned respondent and informed him 
that Mr. McCoy had decided to take 20,000 bags. Respondent ac- 
cepted this order, whereupon the witness issued a confirmation of 
sale, a copy of which was mailed to respondent, together with 


complainant’s brokerage invoice. 

Dyal testified that after telephone conversations with respond- 
ent on November 8, 1966, and approval by respondent, he com- 
pleted a sale of 25,000 bags of onions to George Bates, Ltd., of 
Liverpool, England, under arrangements identical with the sale 


made to Saphir, Sons & Co., Ltd. On the same day, November 8th, 
he sent a copy of his confirming letter and complainant’s invoice 


for brokerage to respondent. 


Dyal also testified to a third sale of respondent’s onions after 


telephonic approval by respondent on November 12, 1965. This 
sale, which was made to Delano Corporation of America, New 
York, New York, covered 40,000 bags of onions. Copies of com- 


plainant’s confirming letter dated November 12, 1965, and invoice 
for brokerage were mailed by the witness to respondent. 


Respondent admits receiving copies of complainant’s three let- 
ters confirming the sales, all of which contain the identical pro- 


vision “sized 2 to 2-3/4 inches.” The only documentary evidence 
of record to establish any objection made by respondent to the 


size quoted in complainant’s confirming letters is respondent’s 
wire of November 16, 1965, to complainant refusing to accept the 
three orders in question and cancelling same on the ground that 


their agreement was for a minimum size onion of 1-5/8 inches. 


In this connection Dyal testified that respondent called him on 
November 16, 1965, stating his refusal to supply onions of 2-inch 
minimum size and advising that none of the three orders would be 
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filled unless the buyers agreed to accept onions grading 1-5/8- 
inch minimum. Thereafter, on the same day, he (Dyal) received 
respondent’s wire cancelling the three orders. 


On cross-examination, Dyal testified to confirming a sale on 
January 7, 1965, of 10,000 bags of respondent’s onions, size 1-5/8 
inches to 2-3/4 inches, to George Bates, Ltd., Liverpool, England, 
which sale was cancelled by Bates because of a steamship strike in 
the Port of New York. Dyal also acknowledged confirming an op- 
tion given on September 28, 1965, in respondent’s behalf, to Jac 
Vandenberg, Inc., New York, New York, on 100,000 50-pound bags 
of onions, size 1-5/8 inches to 2-3/4 inches, with 70 percent 2 
inches and larger. Questioned as to how he received authority 
from respondent to grant this option, Dyal replied that such 
authority was received in a phone call made from his home to 
respondent. Dyal conceded that the record of telephone calls made 
from his office in September 1965 showed no calls to respondent 


from September 26 through September 29. 


Subsequent to the hearing, and upon leave granted by the Pre- 
siding Officer for complainant to submit telephone company rec- 
ords of calls made to respondent from Dyal’s home in New Jersey 
on or about September 28, 1965, complainant offered a letter from 
the New Jersey Bell Telephone Company dated October 16, 1966. 
advising that toll charge records going back to September 1965 
were not maintained by the company. Complainant also submitted 


a cable received from Jac Vandenberg, Inc., which reads in pertin- 


ent part: “WHAT ABOUT ONIONS ISRAEL OPTIONED 100009 
1.5/8-2.3/4 1.35 NOV/DEC.” This cable bears a New York time 
and date of 7:58 p.m., September 27, which appears to support 


Dyal’s testimony that he called respondent from his home and was 


authorized by respondent to grant the option to Vandenberg. The 
cable, which in content is identical to the option in its specifica- 
tions as to quantity, size, time of shipment, and price, also ap- 
pears to support other of complainant’s testimony that the onions 


optioned to Vandenberg for shipment to Israel comprised an en- 
tirely separate and different transaction from the arrangements 
made with respondent covering sales of onions destined for export 
to England. In this connection Dyal was queried on cross-examina- 


tion, as follows: 


“Q. If you were authorized by Mr. Kosuga to sell two-inch 
onions on September 26, why did you offer an inch and 
five-eights onions two days later? 
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Because this was a separate quick thing that came up 
in a hurry. We had the information from Jac Vanden- 
berg laid before him in his office in Holland that Israel } 


was trying to buy onions.” 




































Respondent was unable to recall whether he authorized Dyal to 
give Vandenberg this option, and he was also uncertain whether 
he received a copy of Dyal’s confirming letter. This vague and in- 
definite testimony is in contrast to Dyal’s straightforward ac- 


count that he was authorized to grant the option in the course of a 


telephone call he made from his home to respondent on the night } 
of September 27, 1965. Dyal’s testimony that the option here cov- 
ered onions destined for Israel and was a deal separate and apart 


from the three transactions in question is supported by the cable 


of September 27, 1965, received from Vandenberg inquiring about 


the optioned 100,000 bags for Israel, size 1-5/8 to 2-3/4 inches. 
We accept complainant’s testimony as being the more consistent 
and convincing, and conclude that respondent authorized Dyal to 


give Vandenberg an option on 100,000 bags of onions, 1-5/8 mini- 


mum size, we further conclude that this transaction had nothing 


to do with the three sales of 2-inch minimum size onions here in- ) 
volved, so that further discussion of the option is unwarranted. 


As further evidence that it was authorized by respondent to 


make sales of 2-inch minimum onions for export, complainant of- 
fered the testimony of Casper Mayrsohn, the New York buying 
agent for Saphir, Sons & Co., Ltd., London, England. This witness 
testified to being present at the November 38rd meeting in re- 


spondent’s office, which was also attended by Mr. Dyal, Mr. McCoy —, 
and respondent. He testified further that “we were emphatic we 
wanted two-inch onions,” to which respondent replied, “I’ve got 
them’”’. On cross-examination, and in answer to a question whether 
he heard respondent teil Mr. Dyal he was going to sell him 2-inch 
onions only, Mavrsohn replied that respondent not only agreed 
to give 2-inch onions but also showed them onions that had no 
trouble making 2-inch minimum. 

Complainant also submitted in evidence a bulletin, No. 1004, 
issued in April 1965 by the Cornell University Agricultural Ex- 
perimental Station. This bulletin, which contained the results of 
a study made of the problems involved in the marketing of fresh 
onions in the United Kingdom and continental Europe, indicated 
a consumer preference and demand in the British market for a 


2-inch minimum size onion. 
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Res} — in his testimony at the oral hearing, stated that he 

met wi Thomas Dyal on September 26, 1965, at which time he 

authoriz wt compl: art to contract for the sz ale of 100,000 bags 

of onions in export shipment. Respondent denied that there was 


anv discussion of size at this meeting and denied that any mention 
was made of any particular country to which the onions would be 
exported. Respondent aiso testified that Dyal never mentioned size 
in any of his telephone calis dealing with the three transactions 
here involved or at any time during the latter part of 1965, and 
that he took it for granted that Dyal was contracting for the 
sale of onions, size 1-5/8 to 2-3/4 inches. 

In testifying that it takes about two or three days for mail to 
be delivered from New York City to Pine Island, respondent re- 
called receiving Dyal’s first confirming letter of November 4, 1965, 


around November 8 or 9, and Dyal’s second confirming letter of 
November 8 around November 11 or 12, 1965. According to re- 
ad in the second of two telephone calis he received from 


Dyal on November 8, he had before him Dyal’s first confirmation 


° 
of November 4, and he complained about its minimum size pro 
vision of 2 inches and asked Dyal to change the confirmations on 


the ground that it was humanly impossible for one man to furnish 
100, 000 bags of 2-inch or better onions. Respondent testified that 


it was in the course of this telephone call that he told Dyal not 


to sell any more onions, and that finally, upon receipt of Dyal’s 
third and last confirmation of November 12, he sent his telegram 
of cancellation, previously mentioned in these conclusions. 


Further testimony of respondent included a denial that he had 


ever made a sale of this quantity and size of onion to anyone; that 


he did sell an odd load now and then of 2-inch minimum onions on 
which he realized a premium of about 50 cents per bag; and that 
the largest sale of 2-inch or better onions in upstate New York 


during 1965 involved a quantity of 20,000 or 30,000 bags. Respond- 


ent testified that he didn’t believe that there was a grower in the 
United States who could fill an order for 100,000 50-pound bags of 
»nions, 2 inches or better, in a period of three months; and that at 
the time of the November 3rd visit to his warehouse by Dyal, 


Mayrsohn, and McCoy, there wasn’t a word said about 2-inch mini- 
mum in his presence. 


Respondent’s receptionist, Rose Labanowski, testified that she 
overheard respondent’s conversation with Dyal in the telephone 


call of November 8; that she remembered the date because it was 
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her first day at work; and that she recalled respondent saying, 
in a loud and very excited voice, that it was humanly and physical- 
ly impossible to sell 2-inch minimum onions. On cross-examination, 
counsel suggested the possibility that the conversation overheard 
by the witness took place on November 17 rather than November 
8. Miss Labanowski replied that it was the first day she was work- 
ing and that she was sort of shocked and stunned. While she stat- 
ed that she did hear respondent slam the phone down, she denied 
hearing respondent direct any particularly strong language to the 
person on the other end of the line. 


Upon recall toward the close of the hearing, Dyal testified that 
he had had only one telephone conversation with respondent in the 
course of their dealings, during which respondent became excited 
and used violent language. According to complainant, this con- 
versation occurred on November 17, 1965. To support the date on 
which this telephone conversation took place, complainant offered 
in evidence a copy of a letter which Dyal had sent to the Produce 
Reporter Company under date of November 19, 1965. This letter, 
which summarizes complainant’s version of the events leading up 
to the dispute between the parties, concludes by identifying the 
date as November 17, 1965, upon which respondent allegedly used 
the strong language referred to (above). 


Other evidence offered by respondent included the testimony of 
respondent’s office manager, Frank Parker. This witness testified 
that mail delivery from New York City to Pine Island takes two 
or three days, that he receives and opens respondent’s mail, and 
that while he didn’t remember receiving the confirmation of 
Thursday, November 4, he would say it was received on Monday, 
November 8. Parker also testified to a telephone conversation be- 
tween respondent and Dyal, date unknown, in which he heard re- 
spondent mention 1-5/8-inch onions and in which respondent told 
Dyal not to sell any more onions. It was Parker’s testimony that 
in the two and a half years he worked for respondent, no sales 
were ever made of more than two or three thousand bags of 2- 
inch minimum onions at any one time. 


Three other witnesses testified for respondent, two of whom 
were onion growers, the third being a fruit salesman and buyer. 
Generally, it was the testimony of these witnesses that 2-inch 
minimum size onions in 50-pound bags commanded a premium of 
about 25 cents per bag in the 1965 season; that the market price 
for onions of 1-5/8 inches minimum delivered New York City 
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ranged from $1.05 to $1.25 per 50-pound bag, while such price for 
2-inch minimum would be about 25 cents more; and that it would 
be physically impossible for any one grower to sell 100,000 bags 
of 2-inch minimum onions in a 3-month period. 


In evaluating the evidence of record before us, it is to be noted 
that Thomas Dyal testified that in all his preliminary conversa- 
tions with respondent in September 1665, he spoke repeatedly of 
the need to meet all requirements of the English market, stressing 
in particular, at their meeting on September 26, 1965, the require- 
ment that the onions be of 2-inch minimum. There is also the testi- 
mony of Mayrsohn that at the meeting in respondent’s office on 
November 3, 1965, emphasis was placed on the need for 2-inch 
minimum onions, to which respondent agreed. Also there are the 
three confirming letters of Dyal which respondent acknowledged 
he received but to which he took no written exception until his 
wire of November 16, 1965, to complainant. Finally, there are the 
results of the study made by Cornell University as to the prefer- 
ences found among Britishers for 2-inch minimum size onions. 
This evidence, though contradicted by respondent, is quite im- 
pressive and in our opinion lends substantial support to com- 
plainant’s position in this case. 


While respondent not only denied that Dyal ever mentioned size 
of the onions at any time during the latter part of 1965, he would 
have us believe that in the second telephone call of November 8, 
he complained to Dyal about the 2-inch provision appearing in 
Dyal’s confirming letter of November 4, and instructed Dyal not 
to sell any more onions unless the size was confirmed at 1-5/8 
minimum. If this conversation took place on November 8, as claim- 
ed by respondent, then the unanswered question is why respond- 
ent failed to make any objection to Dyal’s second confirming letter 
of November 8 which respondent admits he received around No- 
vember 11 or 12. Had respondent complained on November 8, then 
surely he again would have complained upon receipt of Dyal’s sec- 
ond confirmation on November 11 or 12 which contained the 
identical provision of the first confirmation as to size, viz., “2 to 
234, inches.” Instead, we find respondent taking no action what- 
ever until Tuesday, November 16, when, by telephone and wire to 
Dyal, he cancelled the three contracts, involved herein. In this 
connection, and of special import in our view, is the fact that re- 
spondent, when interviewed on November 29, 1965, by an in- 
vestigator from the Department, made no mention whatever of 
objection on November 8. Instead, respondent advised the investi- 
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gator at that time that he could not recall when he first noticed 
the confirmations; that it must have been sometime between dates 
of receipt and November 16; and that he immediately telephoned 
Dyal regarding the minimum size of the onions noted thereon. It 
is significant that the only call made by respondent to Dyal in the 
period November 4 to 16 was one made at 9:07 a.m. on November 
16. 


On the basis of the evidence here, we conclude that respondent’s 
first objection to the minimum size set forth in Dyal’s three con- 
tirming letters was made to the broker on November i6, 1965. We 
further conclude that respondent’s failure to object at an earlier 
date is additional evidence in support of complainant’s position in 
this matter. 


In reaching our conclusion that respondent first objected on 
November 16, we are not unmindful of Miss Labanowski’s testi- 
1ony that because it was her first day at work, she fixed the date 
of November 8 as the day she heard respondent talking to Dyal in 
a loud and very excited voice. As against this testimony, which 
was given from memory after a lapse of almost one year, as well 
as similar testimony of respondent’s office manager, Parker, who 
did not know what date he overheard the conversation, we have 
Dyal’s letter of November 19, 1965, to the Produce Reporter Com- 
pany establishing the date of such conversation as November 17. 
Dyal’s letter, while self serving, was written at a time when the 
matter was still fresh in his mind and his reference to November 
17 is consistent with his detailed recital of other dates and times 
of all the events which preceded the dispute between the parties. 
In addition, the telephone company records of calls made by Dyal 
during the month of November 1965, includes a call made to re- 
spondent on November 17. 


A number of respondent witnesses testified to the physica 
impossibility of any one grower being able to supply 100,000 50- 
pound bags of U.S. No. 1 onions, 2-inch minimum size, within a 3- 
month period. However, one of these witnesses, Giufre, conceded 
the possibility of such an order being filled if purchases were made 
from other growers in the area. Whether respondent intended to 
fill the order from his own supplies or coupled with onions ob- 
tained from other growers is not for our determination. If respond- 
ent authorized Dyal to negotiate sales to England of 2-inch mini- 
mum size onions which culminated in the three sales in question, 
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the manner in which the orders were to be filled was a matter 
within the sole discretion of respondent and for his decision alone. 


Dyal was questioned on the wording of his November 4 and 8 
confirmations as showing that in these two transactions Dyal was 
representing the buyers and not respondent. Both confirming 
letters contain the following statement: “This will confirm the 
transaction closed in your behalf today with Vincent W. Kosuga 
...” Dyal explained that normally his confirmations would have 
shown sales to the buyers for respondent’s account, but that in 
these two transactions he was confused because they were not out- 
right purchases but were instead so-called “GA deals,” that is, 
they were to be handled by the buyers on a guaranteed joint basis. 
We accept Dyal’s explanation for the phraseology used in these 
two confirmations. Dyal’s testimony that he was acting as respond- 
ent’s selling broker in both instances is corroborated by the broker- 
age invoices which he sent respondent with the copies of the two 
confirming letters. 


We have considered the record before us very carefully and we 
are of the opinion that complainant has sustained its burden of 
proving that it was authorized by respondent to contract for the 
sale of onions for export to England which would be of 2-inch mini- 
mum size, and it is so concluded.! Accordingly, we find that re- 
spondent’s failure to pay complainant the agreed brokerage of 5 
cents per bag for the 85,000 bags of onions sold by complainant 
for respondent’s account, pursuant to such authorization, is in 
violation of section 2 of the act. Reparation should therefore be 
awarded complainant against respondent in the amount of $4,250 
with interest. 


The counterclaim in this proceeding was filed against complain- 
ant for the stated purpose and with the intent that if a repara- 
tion award were issued against respondent herein in companion 
case of Delano Corporation of America v. Vincent Kosuga, PACA 
Docket No. 2-178, then reparation in an identical amount should 
be awarded here to respondent against complainant. In the com- 
panion case referred to above, reparation was awarded to Delano 
Corporation of America against respondent. However, no like 
amount can be awarded in this case against The Dyal Company 





1. Consideration has been given, as we must, to the fact that the same conclusion was 
reached by the presiding officer who, at the oral hearing, had the opportunity to observe 
the demeanor, under oath, of the witnesses who testified before him. Great Western Food 
Distributors v. Brannan, 201 F,. (2d) 476 (7th Cir. 1953); Murlus Brothers Company v. 
Zambito Brothers, 17 A.D. 338 (1958). 
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in respondent’s favor, since respondent’s counterclaim can succeed 
only if complainant exceeded its authority as agent in negotiating 


the sale with Delano, which we have found not to be the case. Ac- 
cordingly, the counterclaim should be dismissed. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,250, with interest thereon at 
the rate of 6 percent per annum from December 1, 1965, until paid. 


The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 11,216) 


DELANO CORPORATION OF AMERICA v. VINCENT KosuGA. PACA 
Docket No. 2-173. Decided May 25, 1967. 


Failure to deliver—Authority of broker—Damages 


Where respondent authorized broker to negotiate sale of onions, 2-inch 
minimum size for export, and respondent failed to make delivery, com- 
plainant entitled to damages for difference between contract price and ) 
replacement purchase. 


Elias Messing, of Hays, St. John, Abramson & Heilbron, New York, N. Y., 
for complainant. 
Herman Rosenwasser, Middletown, N. Y., for respondent. 


James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $4,000 in connection with a transaction involving the pur- 
chase and sale of 40,000 bags of onions, for shipment in foreign 
commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying the material allegations contained in the complaint. 
Respondent requested an oral hearing in this proceeding as well 
as in a companion case, The Dyal Company v. Vincent Kosuga, 
PACA Docket No. 2-174. 


Upon agreement of the parties in both cases, and in order to 
avoid the duplication of testimony of common witnesses, a con- 
solidated hearing of the two proceedings, Docket Nos. 2-173 and 
2-174, was held at Middletown, New York, on October 14, 1966, 
at which all three parties were represented by counsel. Nine 
witnesses appeared and testified at the hearing, six for respond- 
ent, two for The Dyal Company, and one for complainant herein. 
A brief was filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant, Delano Corporation of America, is a corpora- 
tion whose address is 111 Wall Street, New York, New York. 

2. Respondent, Vincent Kosuga, is an individual whose address 
is Pine Island, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On November 12, 1965, in the course of foreign commerce 
and in contemplation of shipment to England, respondent con- 
tracted to sell to complainant 40,000 50-pound bags of U.S. No. 1 


New York State Yellow Globe onions of late good-keeping varie- 
ties, treated with sprout inhibitor, size 2 to 234, inches, for spread 


shipment from December 1965, through February 1966, in ap- 
proximately 10 equal weekly shipments depending upon availabil- 
ity of steamship space, at $1.10 per bag delivered to New York 
City export piers. The agreement also provided that complainant 
would furnish its own bags for which complainant would be al- 
lowed 20 cents per bag for each bag delivered. 


4. The contract between the parties was negotiated by The 
Dyal Company, New York, New York, which acted as selling 
broker for respondent. A confirmation of the sale, No. 10924, 
was issued by the broker under date of November 12, 1965, and 
a copy thereof, together with the invoice for brokerage, were 
mailed to respondent on the same day. 


5. On November 16, 1965, at 1:45 p.m., respondent advised the 
broker, by wire, that he (respondent) was refusing complainant’s 
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order and was cancelling the contract between the parties. This 
telegram, the contents of which were telephoned to complainant 


by the broker about 2:25 p.m. on November 16, 1965, reads as 
follows: 


“THIS IS TO ADVISE YOU WE ARE NOT ACCEPTING 
THE FOLLOWING ORDERS INVOICE NUMBER 10921 
SAPHIR SONS CO 20,000 BAGS YELLOW ONIONS IN- 
VOICE NUMBER 10923 GEORGE BATES 25,000 BAGS 
YELLOW ONIONS INVOICE NUMBER 10924 (BEL- 
FANO) DELANO CORP 40,000 BAGS YELLOW ONIONS 
REASON FOR CANCELLING WE DID NOT AGREE TO 
A TWO INCH MINIMUM OUR AGREEMENT WAS FOR 
ONE AND (VIVE) FIVE EIGHTS INCHES.” 


6. On November 19, 1965, complainant sent the following wire 
to respondent: 


“WE ARE ADVISED OF CONTENTS OF YOUR WIRE 
TO THE DYAL COMPANY OF 11-16-65 DENYING AC- 
CEPTANCE OF THEIR CONFIRMATION NUMBER 10924 
DATED 11-12-65 AND AFTER CONSULTING WITH 
MISTER HARRY BRANCH OF USDA WE WISH TO AD- 
VISE YOU THAT UNLESS YOU AGREE BY FIVE PM 
11-22-65 TO DELIVER THESE ONIONS AS CONFIRMED 
WE WILL PURCHASE SAME ON THE OPEN MARKET 
AND HOLD YOU RESPONSIBLE FOR ANY LOSS IN- 
CURRED.” 


7. During the period beginning December 2, 1965, and end- 
ing December 20, 1965, complainant, through The Dyal Company 
as selling broker, made replacement purchases from Musso Bros. 
Muck Farms, Prattsburg, New York, and L. Sacheli & Sons, 
Albion, New York, of a total of 40,000 50-pound bags of U.S. No. 
1 New York State Yellow Globe onions of late good-keeping 
varieties, treated with sprout inhibitor, size 2 to 2°4, inches, for 
spread shipment weekly to England from the first week in Janu- 
ary, 1966, through the fourth week in February, at $1.20 per bag 
delivered to New York City export piers. The agreements with 


Musso and Sacheli also provided that complainant would furnish 


its own bags, for which complainant would be allowed 20 cents 
per bag for each bag delivered. 


8. On December 21, 1965, complainant invoiced respondent in 
the amount of $4,000 to cover the loss of 10 cents per bag incurred 
by complainant in making replacement purchases of 40,000 50- 
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pound bags of onions. Respondent has not paid this sum of 
$4,000 to complainant, nor any part thereof. 


9. The formal complaint was filed on February 21, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The principal issue presented for decision here is identical with 
that confronting us in the companion case of The Dyal Company 
v. Vincent Kosuga, PACA Docket No. 2-174, to wit: whether 
respondent Vincent Kosuga authorized the broker, The Dyal 
Company, to negotiate the sale of onions, size 2-inch minimum, 
for export. On the basis of the evidence adduced at the joint 
hearing of these two cases and which is reviewed at length in our 
conclusions in PACA Docket No. 2-174, it is clear that The Dyal 
Company, acting for and on behalf of respondent Kosuga, negoti- 
ated the sale of 40,000 50-pound bags of onions to complainant in 
this case, as set forth in Finding of Fact No. 3; that The Dyal 
Company was authorized by respondent Vincent Kosuga to do so; 
and that respondent Vincent Kosuga’s failure to deliver onions 
in accordance with the terms of such contract, and pursuant there- 
to, was in violation of section 2 of the act. 


The general measure of damages for breach of contract by non- 
delivery of the goods contracted for is said to be the difference 
between the contract price and the market value of the goods at 
the time when they ought to have been delivered. In the absence 
of other evidence, market value may be established by the pur- 
chase price paid for comparable goods acquired as replacement. 
Canale v. Fair Haven Farms, 14 A.D. 932 (1955). 


The contract price of the onions involved herein was $1.10 per 
50-pound bag, delivered to New York City export piers. Com- 
parable onions were purchased by complainant as a replacement 
at a cost of $1.20 per bag, delivered New York City export piers. 
Since it appears that complainant acted diligently in making such 
replacement purchases, we accept the replacement cost of $1.20 
per bag, delivered New York City export piers, as reflecting the 
fair market value of the onions at the time when they should have 
been delivered. Subtracting the contract price of $1.10 per bag 
from the replacement cost of $1.20 per bag, leaves a difference of 
10 cents per bag as complainant’s damages. Complainant pur- 
chased 40,000 bags of onions as a replacement, so that its damages 
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total $4,000. Reparation in this amount should be awarded com- 
plainant against respondent, with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,000, with interest thereon 
at the rate of 6 percent per annum from February 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,217) 


PAN AMERICAN FRUIT COMPANY v. LOUIS BANNER. PACA Docket 
No. 2-269. Decided May 25, 1967. 


Price adjustment—Acceptance—Liability 


Where complainant proved that respondent purchased and accepted four 
shipments of bananas and that price was adjusted on two shipments in 
amount different from that alleged by respondent, who offered no evi- 
dence to the contrary, respondent liable for adjusted total purchase price 
of the four shipments. 


Complainant and respondent pro se. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on May 4, 1966, in which complainant 
seeks an award of reparation in the amount of $1,897.50 in con- 
nection with four loads of bananas shipped in interstate commerce. 


A copy of the formal complaint was served upon respondent who 
filed an answer in which he alleged that after complaining of de- 
fects found in the first two shipments of the bananas, complainant 
offered an allowance of 26 cents per box which respondent refused. 
Respondent also alleged that he did not have the money to pay 
the amount claimed by complainant. 
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In a letter to the Department dated December 30, 1966, re- 
spondent requested an oral hearing which was held at New York 
City on April 21, 1967. Although served with a copy of the notice 


of hearing on March 7, 1967, respondent did not appear nor was 
he represented at the hearing. Complainant’s Controller, Edward 
J. Burke, Jr., was the only witness to appear and testify. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ecuadorian Fruit 
Import Corp., and Banana Distributors, Inc., doing business as 
Pan American Fruit Company, whose address is 19 Rector Street, 


New York, New York. 


2. Respondent is an individual, Louis Banner, whose address 
is 279 Washington Street, New York, New York. At the time of 
the transactions involved herein, respondent was licensed under 


the Act. 


3. On or about the dates below, and in the course of interstate 
commerce, complainant sold to respondent four truckloads of 
bananas in the quantities specified and at the prices stated, plus 
wharfage: 


Quality Unit Price Wharfage Total 
Date (Boxes) Per Box Charge Purchase Price 
11- 4-65 150 $2.60 $15.00 $ 405.00 
11-11-65 200 2.60 20.00 540.00 
11-24-65 150 2.50 15.00 390.00 
12- 2-65 225 2.40 22.50 562.50 
725 $1,897.50 


4. On or about the dates of sale listed in Finding 3 above, 
complainant shipped from loading point in the State of New 
Jersey to respondent at New York City, four loads of bananas, 
containing a total of 725 boxes, in trucks operated by the Ross 
Trucking Company, New York, New York. 


5. Upon arrival of the first two truckloads of bananas at desti- 
nation, respondent complained about their condition and com- 
plainant granted respondent an allowance of 20 cents per box 
on 350 boxes, or the sum of $70. 


6. Upon arrival of the third and fourth truckloads of bananas 
at destination, respondent accepted the shipments in accordance 
with the contract between the parties. 
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7. There is now due and owing to complainant from respondent 
the agreed purchase price of the four truckloads of bananas, 
$1,897.50, less the allowance of $70 granted respondent by com- 
plainant on the first two truckloads, or the sum of $1,827.50, no 
part of which has been paid. 


8. The formal complaint was filed on May 4, 1966, which was 

within 9 months after the causes of action herein accrued. 
CONCLUSIONS 

Respondent did not appear at the hearing although he was duly 
notified of the date, time and place, on March 7, 1967. At the 
hearing, complainant’s Controller, Edward J. Burke, Jr., offered 
testimony to support the allegations of the complaint that re- 
spondent purchased and accepted the four truckloads of bananas, 
the total purchase price of which amounted to $1,897.50. Mr. 
Burke also testified that following complaint received from re- 
spondent on the first two truckloads of bananas, complainant 
authorized a deduction of 20 cents a box each of the two loads, 


or a total allowance of $70. According to this witness, respondent 
has paid no part of the agreed purchase price for the bananas. 


In the absence of any testimony or other proof to rebut com- 
plainant’s testimony, it is concluded that respondent is liable for 
the adjusted total purchase price of the four shipments, or 
$1,827.50. Respondent’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,827.50, with interest thereon 
at the rate of 6 percent per annum from January 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,218) 


PURE GOLD, INC. v. ATLANTIC & PACIFIC Factors Co. PACA 
Docket No. 2-453. Decided May 25, 1967. 


Bankruptcy—Dismissal 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $900 in connection 
with a transaction involving two truckloads of oranges in foreign 
commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon 


respondent, who filed an answer thereto, alleging that he was then 
in bankruptcy. 


The record before us indicates that respondent, on January 
16, 1967, filed a bankruptcy petition in the United States District 
Court for the Southern District of California. The record further 
indicates that complainant is listed therein, in Schedule A-3, as a 
creditor of respondent bankrupt in the amount of $900. Re- 
spondent has submitted, as an exhibit to his answer, a copy of the 
discharge in bankruptcy, No. 822-R, granted him on March 14, 
1967. Under the circumstances, it is concluded that the complaint 
herein should be dismissed. 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,219) 


Low’s Ezy-FrY POTATO COMPANY v. J. A. WOOD COMPANY. PACA 
Docket No. 2-192. Decided May 26, 1967. 


Contract—Impossibility of performance—Crop failure—Dismissal 


Under contract calling for potatoes of specific size to be produced on land 
farmed by respondent, respondent’s nonperformance excused where har- 
vest failed to yield potatoes meeting size specifications and complaint 
dismissed, 


F. R. Crable, of Elsing & Crable, Phoenix, Ariz., for complainant. 
Rex E. Lee, of Jennings, Strouss, Salmon & Trask, Phoenix, Ariz., for 
respondent. 
Wilbur W. Jennings, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $10,540 in connection with 
a transaction involving potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability and requesting an oral hearing. 


An oral hearing was held in Phoenix, Arizona on September 
28, 1966. Both parties were represented by counsel. Two wit- 
nesses testified on behalf of complainant and three witnesses testi- 
fied on behalf of respondent. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, is an individual, Charles M. Low, doing busi- 
ness as Low’s Ezy-Fry Potato Company, whose address is 3221 
Pennsylvania Avenue, Dallas, Texas. 


2. Respondent, J. A. Wood Company, is a corporation whose 
address is Post Office Box 218, Tolleson, Arizona. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about March 16, 1965, contemplating shipment in in- 
terstate commerce, respondent sold to complainant eight loads of 
U.S. Commercial washed Kennebec potatoes, 3” minimum, each 
load to consist of approximately 425 100-pound sacks, shipment to 
be made at the rate of two loads each week during the month of 
June 1965, at $2.75 per sack, f.o.b. Arizona shipping point. It 
was contemplated by the parties that the potatces would be pro- 
duced on lands farmed by respondent. 


4. The contract was negotiated by a broker, Joe H. Golman & 
Company, of Dallas, Texas, as agent of complainant. 


5. By June 29, 1965, respondent completed its harvest of Kenne- 
bec potatoes. The harvest failed to yield any 3” minimum potatoes, 
through no fault of respondent, and no shipment was made pur- 


Eee 
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suant to the contract of March 16, 1965, although demand for 
delivery was made by complainant. 


6. The informal complaint was filed on October 19, 1965 which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


There is no real question but that the parties made a contract 
for jumbo (3” minimum) Kennebec potatoes or that the potatoes 
were to come from lands farmed by respondent in the spring of 
1965. Nor is there any question but that respondent, through no 
fault of its own, failed to produce any jumbo Kennebec potatoes 
from such lands during that crop season. 


The principal issue which the parties present is whether, as 
respondent contends, the agreement made in March 1965 expressly 
provided that respondent was to be obligated to delivery only to 
the extent of its production of jumbo Kennebec potatoes from 
approximately 80 acres of Kennebecs which respondent then had 
under cultivation. Complainant contends there was no such con- 
dition. In our view it is immaterial whether the contract was ex- 
pressly conditioned as respondent claims. 


The rule is that if the parties contemplate a sale of all or a 
certain part of the crop of a particular tract of land, and by 
reason of drought or other fortuitous event, without fault of the 
seller, the crop of that land fails or is destroyed, non-performance 
is to that extent excused; the contract, in the absence of an ex- 
press provision controlling the matter, being considered as sub- 
ject to an implied condition in this regard. Pearce-Young-Angel 
Co. v. Charles R. Allen, Inc., 50 S.E. 698 (S.C. 1948); Snipes 
Mountain Co. v. Benz Brothers & Co., 298 P. 714 (Wash. 1931); 
Haley v. Van Lierop, 64 F. Supp. 114 (W.D. Mich. 1945). See 
also Anonymous, 10 A.D. 164 (1951) ; 6 Corbin, Contracts § 1339 
(1962) ; Uniform Commercial Code, Sales § 2-615. 


On the facts of this case, we conclude that the failure of re- 
spondent’s crop to produce Kennebec potatoes of jumbo (3” mini- 
mum) size absolved respondent from liability for failure to de- 
liver any potatoes to complainant. The complaint should be dis- 
missed. 
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ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,220) 


WADE HATCHER & D. C. HOLLAND v. POWER PRODUCE. PACA 
Docket No. 2-823. Decided May 26, 1967. 


Acceptance—Liability 


Having accepted shipment of tomatoes and having failed to prove extent of 
damages, if any, from alleged breach of contract, respondent liable to 
complainant for agreed purchase price. 


Complainant and respondent pro se. 
Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,320 in connection 
with a shipment of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, stating an adjusted amount was still due, that amount to 
be determined in this proceeding. 


Although the amount involved exceeds $1,500, the parties 
waived an oral hearing and the evidence was submitted in accord- 
ance with the shortened procedure provided in the rules of prac- 
tice (7 CFR 47.20). Under this procedure the pleadings filed by 
the parties, being verified, are considered as evidence in the case. 
In addition, complainant was given the opportunity to submit 
further evidence by means of an opening statement, but did not 
do so. Respondent submitted further evidence by means of an 
answering statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Wade Hatcher 
and D. C. Holland, doing business as Wade Hatcher & D. C. Hol- 
land, whose address is P. O. Box 1288, Homestead, Florida. 


2. Respondent is a partnership composed of Manny Braunstein, 
Jack Braunstein, and Charles Bailor, doing business as Power 
Produce, whose address is 122 Montauk Street, Jamaica, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about June 18, 1966, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent 960 40- 
pound cartons of mature green tomatoes, at $6.00 per carton, 
f.o.b. John’s Island, South Carolina. The total contract price was 
$5,760. Ben Roskin, respondent’s buyer, negotiated the contract 
with complainant. 


4. On or about June 18, 1966, the tomatoes were shipped by 
truck from loading point at John’s Island, South Carolina, to re- 
spondent at Jamaica, New York. Respondent accepted the toma- 
toes upon arrival in Jamaica. 


5. Respondent secured an inspection of the tomatoes by the 
National Inspection Service on June 21, 1966. The inspection 
certificate, in pertinent part, reads as follows: 


COMMODITY 


Full to reasonably full packs. 960 cartons as follows: 
226 size 5-6 734 size 6-6. Fairly well sized. Well to 
few fairly well formed. Range 28 to 56% average 
40% serious defects, consisting chiefly of black shoul- 
der scars and black sunken spots. 6% small growth 
cracks. 


CONDITION 
70% green, 29% turning, 10% firm ripe. Less 1% 
decay. 


6. Respondent has paid complainant $1,440 as part payment in 
connection with this transaction. 


7. The formal complaint was filed on October 3, 1966, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


Respondent, having admitted its answer that it accepted the 
tomatoes, is liable to complainant for the agreed purchase price 
less any proven damages sustained by respondent as a result of 
breach of the contract by complainant. P. Tavilla Co. Inc. v. 
Pangles Inc., 25 A.D. 842. Respondent alleges, in effect, that the 
contract was for U.S. No. 1 tomatoes; that a lower grade of toma- 
toes was shipped to and received by respondent; and that respond- 
ent notified complainant of the breach on the day the tomatoes 
arrived at respondent’s place of business. It appears, perhaps, 
respondent also is complaining about the condition of the tomatoes 
on arrival. We find it unnecessary to decide whether complainant 
breached the contract because, if there was a breach, respondent 
has the burden of proving the amount of damages suffered by 
credible evidence, and it has failed to meet the burden. Respond- 
ent has offered no evidence from which the amount of its damages 
could be computed; in fact, respondent has not even shown that 
it suffered any damages as a result of the claimed breach of the 
contract by complainant. 


Respondent, having failed to meet its burden of proof, is liable 
to complainant for the difference between the agreed purchase 
price of the tomatoes and the amount respondent has already paid 
to complainant in connection with this transaction, or a total of 
$4,320. Respondent’s failure to pay $4,320 to complainant is in 
violation of section 2 of the act, and complainant should be award- 
ed reparation in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $4,320, with interest thereon 
at the rate of 6 percent per annum from August 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,221) 


C. H. REISNER v. H. I. BAERNSTEIN & Co. PACA Docket No. 2-145. 
Order issued May 29, 1967. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 11,222) 


LITTLE RocK TOMATO COMPANY, INC. v. MILLER GREENHOUSES, 
Inc. PACA Docket No. 2-501. Reparation of $2,046.25 with 
6 percent interest from August 1, 1966, awarded complainant 
against respondent in order issued May 25, 1967. 


REPARATiION AWARDED—DEFAULT ORDER 


(No. 11,223) 


ACKERMAN ENTERPRISES, INC. v. ROYAL PALM PRODUCE. PACA 
Docket No. 2-489. Reparation of $1,013.73 with 6 percent 
interest from November 1, 1966, awarded complainant against 
respondent in order issued May 2, 1967. 


(No. 11,224) 


TRI-COUNTY PRODUCE DISTRIBUTORS, INC. v. J & M PRODUCE Co. 
Inc. PACA Docket No. 2-487. Reparation of $2,790 with 6 
percent interest from July 1, 1966, awarded complainant 
against respondent in order issued May 2, 1967. 


(No. 11,225) 


J. C. WATSON COMPANY v. SERVICE DISTRIBUTORS, INC. PACA 
Docket No. 2-490. Reparation of $1,449.50 with 6 percent 
interest from October 1, 1966, awarded complainant against 
respondent in order issued May 5, 1967. 
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(No. 11,226) 


JEROME KANTRO COMPANY v. PHIL RUDD & Son, INC. PACA 
Docket No. 2-424. Reparation of $1,408.42 with 6 percent 
interest from April 1, 1966, awarded complainant against 
respondent in order issued May 10, 1967. 


(No. 11,227) 


COLIMA BANANA BROKERAGE v. DALE’S PRODUCE. PACA Docket 
No. 2-497. Reparation of $2,203.80 with 6 percent interest 
from June 1, 1966, awarded complainant against respondent 
in order issued May 11, 1967. 


(No. 11,228) 


SOUTHMOST VEGETABLE CooP. ASSOCIATION v. PAUL RODRIGUEZ 
MARTINEZ. PACA Docket No. 2-495. Reparation of $1,326.25 
with 6 percent interest from May 1, 1966, awarded complain- 
ant against respondent in order issued May 11, 1967. 


(No. 11,229) 


J. L. BRANCH, PACKING Co. v. SILVERSTREAK-DIST., INc. PACA 
Docket No. 2-498. Reparation of $2,461.50 with 6 percent 
interest from July 1, 1966, awarded complainant against re- 
spondent in order issued May 15, 1967. 


(No. 11,2380) 


PRESIDIO PACKING COMPANY v. C. A. HESKETT. PACA Docket No. 
2-499. Reparation of $16,246.14 with 6 percent interest from 
September 1, 1965, awarded complainant against respondent 


in order issued May 15, 1967. 


(No. 11,231) 


MITCHELL BROS. v. JACK GOUGLER. PACA Docket No. 2-496. 
Reparation of $1,399.20 with 6 percent interest from Sep- 


tember 1, 1966, awarded complainant against respondent in 
order issued May 16, 1967. 
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(No. 11,232) 


CALIFORNIA ARTICHOKE AND VEGETABLE GROWERS CORPORATION v. 
MANDELL, SPECTOR, RUDOLPH Co. PACA Docket No. 2-508. 
Reparation of $4,244.49 with 6 percent interest from Janu- 
ary 1, 1967, awarded complainant against respondent in order 
issued May 25, 1967. 


(No. 11,233) 


ISLAND POTATO Co. INC. v. R & R PRODUCE COMPANY. PACA 
Docket No. 2-503. Reparation of $2,209.13 with 6 percent 
interest from October 1, 1966, awarded complainant against 
respondent in order issued May 25, 1967. 


(No. 11,234) 


S. L. EATON FARMS v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-507. Reparation of $5,069.02 with 6 percent 
interest from December 1, 1966, awarded complainant against 
respondent in order issued May 25, 1967. 


(No. 11,235) 


SOUTHMOST TOMATO FARMS v. T & P TOMATO COMPANY. PACA 
Docket No. 2-504. Reparation of $2,636 with 6 percent in- 
terest from January 1, 1966, awarded complainant against 
respondent in order issued May 25, 1967. 


(No. 11,236) 


BoB WEAVER PRODUCE Co., INC. v. A. R. BLASE Co. PACA Docket 
No. 2-471. Reparation of $16,086 with 6 percent interest 
from April 1, 1966, awarded complainant against respondent 


in order issued May 26, 1967. 


(No. 11,237) 


DESCHUTES VALLEY POTATO Co., INC. v. BUDDY SUTTON PRODUCE. 
PACA Docket No, 2-514. Reparation of $6,085 with 6 percent 


interest from January 1, 1967, awarded complainant against 
respondent in order issued May 29, 1967. 
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(No. 11,238) 


ADMIRAL PACKING COMPANY v. MANDELL, SPECTOR, RUDOLPH Co. 


PACA Docket No. 2-512. Reparation of $18,156.16 with 6 


percent interest from January 1, 1967, awarded complainant 
against respondent in order issued May 31, 1967. 


(No. 11,239) 


DAVIS PACKING COMPANY v. MANDELL, SPECTOR, RUDOLPH Co. 
PACA Docket No. 2-515. Reparation of $2,742.50 with 6 per- 


cent interest from January 1, 1967, awarded complainant 
against respondent in order issued May 31, 1967. 


(No. 11,240) 


EARLE MYERS Co. v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-513. Reparation of $2,256.80 with 6 percent 


interest from December 1, 1966, awarded complainant against 
respondent in order issued May 31, 1967. 


(No. 11,241) 


H. P. GARIN Co. v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-516. Reparation of $4,716 with 6 percent in- 


terest from December 1, 1966, awarded complainant against 
respondent in order issued May 31, 1967. 


(No. 11,242) 


PALISADES FooD PRODUCTS v. DIPLOMAT Foops, INc. PACA 
Docket No. 2-506. Reparation of $3,642 with 6 percent in- 
terest from June 1, 1966, awarded complainant against re- 


spondent in order issued May 31, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No, 11,243) 
KENNETH HEDER Propuck Co. v. K & R Inc. PACA Docket No. 
2-484. Order issued May 9, 1967. 
(No. 11,244) 


J. L. BRANCH, PACKING Co. v. SILVERSTREAK-DisT., INc. PACA 
Docket No. 2-498. Order issued May 17, 1967. 
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